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Introduction

Formations, Dislocations, and Unravelings

On April 27, 2007, the International Criminal Court (1cc) issued arrest war-
rants against Janjaweed militia leader Ali Kushayb and Sudan’s minister of hu-
manitarian affairs, Ahmed Harun." Then on July 14, 2008, the 1cC prosecutor
requested an arrest warrant against Sudanese president Omar al-Bashir, which
was issued on March 4, 2009.7 Since it came into force through the Rome Stat-
ute in July 2001, the 1cc, a court with jurisdiction among 123 member states,
has implemented mechanisms for punishment of crimes against humanity,
war crimes, and genocide committed after July 1, 2002 (when the Rome Stat-
ute went into force), and also hopes to do so universally for the crime of ag-
gression.” As one of many institutions engaged in the growth of the rule of
law movement, the 1cc is constituted through a multilateral treaty order that
enables the jurisdictional reach of international legal institutions and their as-
sociated liberalist principles. The court’s much-vaunted call for an end to im-
punity is represented in its moral discourse of supporting victims through the
pursuit of those most criminally responsible, including heads of state.

Under the Rome Statute for the 1cc, state actors under the jurisdiction
of the court have agreed to suspend their sovereignty over the adjudication
of particular international crimes and have instead ceded that responsibility
to the 1cc. The popular expectation is that states under the 1cc’s jurisdiction
will be held responsible for protecting the lives of their citizens from mass
atrocity violence, thereby committing to ending the impunity of those who
are seen as having evaded justice for too long.* By attributing to high-ranking
leaders (rather than lower-level actors) the responsibility for mass atrocity vi-
olence, the 1cc has perhaps done more than any other international institu-

tion to promote the need to end impunity. But it has also borne the brunt of

This content downloaded from 103.90.149.6 on Sun, 01 Sep 2024 15:00:21 UTC
All use subject to https://about.jstor.org/terms



significant critiques in response to local controversies, all the while calling at-
tention to its selection strategies and legitimacy.> One such controversy has
emerged because court agents can trigger its jurisdiction through a state self-
referral for investigation and possible prosecution under Article 13(a) of the
Rome Statute. However, given that upper-level leaders are unlikely to investi-
gate their own actions honestly, jurisdiction can also be triggered through the
prosecutor’s proprio motu (one’s own initiative) referral power (Article 13(c)),
as well as through a referral by the United Nations Security Council (UNsc)
(Article 13(b)). The latter has been controversial because they can also involve
referrals of nonstate parties that have not consented to the Rome Statute’s ju-
risdiction. More than half of the states that are permanent members of the
UNsc—the United States, China, and Russia—have refused to suspend their
sovereignty and submit their states to the jurisdiction of the 1cc.® This reality
has been described by African publics as a cloak of equality in the midst of in-
commensurably unequal domains.

From its inception in 2002 until the fall of 2018, the 1cc has pursued
twenty-two cases in nine situations across several African states: Central
African Republic, Democratic Republic of the Congo, Ivory Coast, Sudan,
Uganda, Kenya, the Republic of Mali, and Libya. It has issued indictments
for thirty-six individuals, including twenty-seven warrants of arrest and nine
summonses to appear before the court.” From the cases of alleged African
warlords to the indictments of African leaders—such as President Uhuru
Kenyatta and Deputy President William Ruto of Kenya, President Omar al-
Bashir of Sudan (not a party to the Rome Statute), and Laurent Gbagbo of
Ivory Coast—the predominance of African defendants has led to suspicion
about the fairness of prosecutorial justice. Growing numbers of African and
other postcolonial stakeholders have begun to see the anti-impunity/rule of
law discourse as highly biased and uneven.® This was especially the case fol-
lowing the 1cc judge’s refusal to accept the prosecutor’s request for autho-
rization to begin an investigation into whether crimes were committed in
Afghanistan by the US military.’

In response to perceived structural injustice, some African leaders, such as
Rwandan president Paul Kagame, have offered passionate utterances, as when
he stated that the 1cc appears to have been “put in place only for African coun-
tries, only for poor countries. . . . Every year that passes, [ am proved right. . . .
Rwanda cannot be part of colonialism, slavery and imperialism”*° This com-
ment, made in the context of President al-Bashir’s indictment in 2009, reflects

the perspective of many on the continent who have begun to perceive the 1cc

2 INTRODUCTION

This content downloaded from 103.90.149.6 on Sun, 01 Sep 2024 15:00:21 UTC
All use subject to https://about.jstor.org/terms



not as the mechanism for a more hopeful future, but rather as a force that
seeks to continue a long and tragic history of exploitation, racism, and exter-
nal control of African states and economies.

When the 1cc prosecutor issued the arrest warrant for President al-Bashir
in 2009, it marked the first time that the unsc had invoked its referral power
under Rome Statute Article 13(b) to refer a particular situation to the 1cc pros-
ecutor.'! The referral was predicated on the uNsc’s determination that the sit-
uation in Sudan constituted a threat to international peace and security under
Article 39 of the United Nations Charter, and that the prosecution of the per-
petrators of the human rights violations in Darfur would help to restore peace
and stability in the region.'” The government of Sudan objected to the exer-
cise of this jurisdiction, arguing that both the unsc and 1cc violated the coun-
try’s sovereignty given that Sudan had not ratified the Rome Statute for the 1cc
and, therefore, had not consented to suspending its sovereignty.'® In immedi-
ate reaction to the arrest warrant against al-Bashir, the Sudanese government
expelled more than a dozen humanitarian aid organizations and workers—
leaving more than one million people without access to food, water, and
health care services—creating controversy and further complicating peace ne-
gotiations that were underway.'* In addition to the Sudanese government, the
Arab League, the Organization of the Islamic Conference, and some members
of the unsc (most notably China) also objected to the arrest warrant.'®

For its part, the African Union (AU) responded by requesting that the unsc
defer the 1cc prosecution against al-Bashir, arguing that a legal process would
“undermine ongoing regional peace efforts in which Mr. al-Bashir was ac-
tively participating.”'® The unsc responded minimally to the Au request, con-
sidering it only briefly and declining to act on it.'"” When the uNsc refused,
the AU called on its members not to cooperate with the 1cc’s order.'®

That the state agents of the Au, initially strong supporters of the 1cc, have
recently adopted an oppositional stance is especially telling. The Au is the larg-
est Pan-African organization, with an expanding mandate to achieve greater
unity, solidarity, political cooperation, and socioeconomic integration for Af-
rican peoples. In regard to President al-Bashir’s indictment, the AU insisted
that the “search for justice should be pursued in a way that does not impede
or jeopardize efforts aimed at promoting lasting peace”*® It also reiterated a
concern about a possible “misuse of indictments against African leaders”*° In
the end, the UNsc denied its request, resulting in the AU’s 2011 decision not
to cooperate with the arrest and surrender of al-Bashir to The Hague. Until

April 2019, when an army-led military coup in Sudan led to the end of his
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thirty-year rule, he has been traveling to various African 1cc member states
without arrest. After this period, African leaders continued to insist that they
would not support 1cc-led regime change. If al-Bashir is to be prosecuted, “it
would not involve handing him over to outsiders”** As of summer 2019, the
controversy is ongoing and is part of a broader debate about international
justice—what institutions and people have the power to name it, deliver it
and why—and is at the center of what I refer to as affective justice and that this
book takes up.

How do justice institutions like the 1cc or the African Court for Justice and
Human and Peoples’ Rights operate with effectiveness and force when they do
not have universal jurisdiction, enforcement power, a police force or military,
or the assumed loyalty of a citizenry, as a state does? In this book, I show that
they can be explained through a practice theory in which embodied affects,
emotional regimes, and technocratic forms of knowledge reflect the interplay
among embodied and regimented practice that I call affective justice. This, I
argue, is central to the power of such justice institutions and the justice for-

mations they seek to produce.

Affective Justice as a Theorization of Rule of Law Assemblages

Notions of justice have tended to be mapped out against three broad catego-
ries of understanding: philosophical, analytic, or practice oriented. The con-
tributions of Jacques Derrida and John Rawls have been especially important
to developing a coherent philosophical understanding of justice as a do-
main by which fairness is established through rights and duties and in re-
lation to achieving justice through the law.** As an analytic category, justice
has been understood as an expressive domain through which people orga-
nize their ideas about what is morally right and fair as well as what is ethi-
cal.”®> When understood in terms of practice, justice is seen as being produced
and challenged by the materiality of people’s actions through which mean-
ings of justice are lived. Anthropologists have long engaged in document-
ing practice-oriented meaning making and how notions of appropriateness
and inappropriateness are produced through sociocultural behavior. Yet phil-
osophical and analytic perspectives have been privileged in discussions of
international justice, and the contributions of an anthropological focus on
practice have been less prominent. This book begins to address that gap by il-
luminating how affects as embodied practices shape emotional responses and

how those responses can, through the intensity of their force, produce inter-
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national justice in particular ways. Affective justice seeks to illuminate an im-
portant process that has remained obscure in the theorizing of international
justice: that is, how various forms of legal, political, and economic instrumen-
talism have produced the force of law, sociomoral affects, and embodied prac-
tices that constitute international publics.

Affective justice is the term that I advance for understanding people’s em-
bodied engagements with and production of justice through particular struc-
tures of power, history, and contingencies. Central to it are the ways that
affects, as embodied responses, constitute publics by dislodging identity from
its classification domain and relocating it to a domain of practice and regi-
mentations of feelings. This approach allows us to highlight what people do
with emotions and is connected not only to affects and their subjectivations,
but also to the biopolitical strategies through which life and its human possi-
bilities are managed. As I show, this happens under regimes of knowledge and
power, through which law and technocratic and capitalist processes are de-
ployed. Seeing justice through the workings of these affective embodiments,
emotional regimes, and biopolitical processes demonstrates that contem-
porary international justice mobilizations do not gain their power through
singular and formalized law-making processes, in relation to which people
supposedly engage with and buy into meanings of justice. Rather, they gain
their power through the conjunctures amongst legal ephemeral, and embod-
ied imaginaries. Affective Justice shows that this happens through technolo-
gies, particular legal feeling expressions and narrative devices that are used
to expand, displace, and end injustice, thereby producing the basis on which
justice is felt.

Affective justice as a practice reflects embodiments of feelings that are
manifest in feeling expressions and embodied practices, including the spoken
word, legal actions and innovations, or electronically mediated campaigns.
In an attempt to shape justice institutions and conceptions of justice, 1cc and
AU agents, nongovernmental advocates, and civil society activists vie for con-
trol of social norms or challenge those norms to produce new ones. Thus,
seen through the remit of the 1cc, affective justice reflects the way that peo-
ple come to understand, challenge, and influence legal orders through the
biopolitical instrumentalization of technocratic knowledge as well as through
their affective embodiments, interjections, and social actions. The practices
involved are infinite and span from treaty drafting, ratification, and adjudi-
cation to trial attendance, language negotiations, and joking, to refusals that

involve rejections, withdrawals, and noncooperation declarations, as well as
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the development of countercampaigns. What connects these practices to law’s
power are the embodied feelings and emotional expressions that drive such
acts and circulate them globally. It is these practices that are at the heart of this
book and clarify the central role of affective justice in the making of contem-
porary international criminal law.

Yet international justice, like other forms of justice, is often presumed to be
outside the realm of these practices of construction. It is seen by many of its
advocates as objective and nonprejudicial, with precedents that are external to
sociocultural, political, and precognitive scrutiny. In the realm of cognition, a
growing number of contemporary brain scientists have argued that the mind
responds to precognitive sensory impressions and processes to produce cul-
turally appropriate emotional responses.”* Gaining inspiration from this lit-
erature, humans translate precognitive affect into hyperlocal cultural terms of
understanding that are in turn expressed through emotions and regulated so-
cially and adopted into actionable concepts. Affective Justice posits that emo-
tional articulations of bodily processes constitute a critical link connecting the
precognitive body to the making and unmaking of sociolegal and political in-
stitutions, and that this site of translation can be examined through observa-
tions of how affects are legally materialized, discursively and performatively.
As the individual feels and expresses, social practices shape what ultimately
counts as justice. By introducing a language for clarifying the assemblages of
precognitive, sociopolitical, cultural, and moral processes through which jus-
tice is produced, Affective Justice explores how justice making is enmeshed in
bodily affects that give rise to emotional expressions and various racialized
iconic figures. It explores some of the ways that bodily affects and their emo-
tional potentialities are entangled in the constitution of international justice
and focuses on the way that bodies, psychology, and social practices come to-
gether to produce the terms on which justice is materialized, disaggregated,
ruptured, and made legible again. The lived material and/or sentient body, the
social body, and the body politic—each of these bodies, coproduced and in-
tersecting, is being mobilized through affectively propelled biosocial and so-
cial forms. What emerges is an illustration of how affects can shape, through
emotional and institutional manifestations, the form that justice takes. It in-
sists that justice is a product of sets of competing practices that are shaped
and expressed materially and socially. And constitutive formations of justice
are represented within social feeling regimes and emotive performances that
provide clues to how social relationships are deployed to enact what justice

becomes. As a constellation of competing sensations, these feelings are mate-
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rialized socially and provide possibilities for theorizing justice through entan-
glements that include contingency and structural inequality.

At its base, Affective Justice argues that international rule of law formations
such as the 1cc and, as I discuss later, the African Court do not produce legal
processes that articulate justice in stable and predictable ways.*® Rather, such
institutions reflect a complicated and precarious array of infinitely deterrito-
rialized interrelationships among a wide variety of actors who possess differ-
ential forms of power and privilege, including citizens, technocrats, judges,
advertisers, investigators, evidence procurers, airlines, tourists, those victim-
ized by violence, those being investigated by prosecutors, and so forth. Inter-
national justice cannot be a sacrosanct, stand-alone space for justice making
understood through identity categories such as “survivors” or “perpetrators.” In
these realms, affects that emerge from a violation or perceived offense produce
responses that are irreducible to a singular identity or action or delimitation of
power. Rather, the 1cc—like other domains of justice making—exists within
assemblages that are constituted by networks of emergent properties, manifest
in what Gilles Deleuze and Félix Guattari refer to as “component parts.”>® The
components as part of international justice function through a set of factions
that shape international criminal law moral imaginaries: the figures of the perpe-
trator, the victim/survivor, and the international community that activate the af-
fective possibilities through which justice is articulated and embodied. In these
imaginary spaces, invocations such as the “victim to be saved” and the “perpe-
trator to be stopped” are deployed as proxies through which law’s architecture
is retooled, constantly resharpened, and remade anew—as needed. Thus, in or-
der to understand the international management of contemporary mass atrocity
violence, we must account for how these affective domains actually constitute
law’s power in ways that congeal but also redirect meanings of justice.

Characteristic of national and international law assemblages is the idea that
social entities—their formations and their existence in practice—are compo-
nent parts of international criminal justice formations while also being en-
tangled in other relations. As one of a broad array of legal sites, international
criminal justice functions within an assemblage of actions, emotions, linkages,
reactions, connections, utterances, metaphors, and so forth. From the com-
plex worlds of investigators to the rulings of judges, lawyers, and those vic-
timized by violence, as well as those charged with the perpetration of violence,
the assemblage is far reaching. It is more than the sum of its component parts.
Through the combustion of those parts, international criminal justice is pro-

pelled through affects and emotional domains that communicate what justice
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becomes. This way of orienting justice formations in the context of whole units
being seen as “inextricable combinations of interrelated parts” departs from
the idea that social relations are structured hierarchically or are reducible to
other things.*” Rather, sets of relations and their practices—like international
trials that involve attorneys, spectators, perpetrators of violence, security staff,
prison guards, activities of media companies, images, the objects of violence
such asland or political parties, botched trials, interpreters and misinterpreted
translations, legal statutes, nongovernmental organizations (NGOs), images
that shape imaginaries, audiences, students, convicts, interns, news reporters,
securitization companies, transportation companies, hotels, airlines, and so
on—are component parts within a contingent patchwork of relationships.
Central to this book, therefore, are these meta-formations, working along-
side micropractices that constitute the international criminal justice assem-
blage in the contemporary period. The formations do not exist through a
universalizing global domain in which fairness and equality constitute inter-
national justice everywhere. Rather, international justice gains power through
the various affects that are grounded in the deep-seated histories and inequal-
ities whose dispositions are sometimes already inscribed in people’s psychic or
emotional worlds. Thus, when attempts to rectify injustice are dislodged from
sites of suffering to sites of remediation, they have the ability to become aligned
with already meaningful moral commitments, such as feelings of structural
inequality that are emotionally expressed through anger and public protest.
From the meanings of the Nuremberg trials for international justice advocates
to the absence of international institutions intervening into colonialism and
apartheid, it is through practices that are imbricated with histories of injustice
that international institutions gain their power, that law gains its force.
Examining the role of affects in theorizing “the global” requires, then, that
we go beyond the fiction of the global as all-encompassing spaces in which
competing forces are counterpoised. Making sense of the globalization of in-
ternational justice involves inserting into justice making the practices, em-
bodied feelings, and regimes of regulation that are constituted through it. As
knowledge and media technologies proliferate and advertising and campaign
strategies become more sophisticated, these various entanglements come to-
gether through deterritorialized component parts of international justice as-
semblages. As an intensified manifestation of law making and justice practices,
this book shows that international justice involves globalizing processes not
because there exists a domain called the global, but because its processes are

imagined and practiced as global, and in the context of such imaginaries they
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travel, dislodge meanings, and remake them in new spaces and contexts. This
is how international justice travels—through embodied domains that inspire
legal inventions, protests, and contestation and lead to their rearticulation in
new ways. And it is precisely the dynamic basis upon which justice is embod-
ied that discusses the aspirational realities of international criminal law.

Conceptually inspired by Deleuze and Guattari, this patchwork of justice-
making practices contains antigenealogical and irreducible components that
interact with each other while also maintaining their properties.”® Applied to
international legal spaces, such properties of the composite parts connected to
technocratic knowledge involve authorial language, hierarchical relations, and
temporal and spatial scales, as well as interactions that, while messy, present
themselves as objective and honoring legal certainty. Thus, contemporary rule
of law assemblages function through particular and often mundane affective
regulatory mechanisms that are spread through a variety of institutions and
discursive channels, including campaigns, indexes, slogans, and contemporary
technological tools such as Twitter and Facebook.

Ultimately, the prevailing methodological questions of this book concern
the field at the scale of transnational ethnography that is rhizomatic in form
but highlights the way that global linkages reflect nodular stems of knowl-
edge, practice, and sites of meaning making that spread rapidly through
horizontal networks through a range of powerful legal, aesthetic and polit-
ical mechanisms, such as campaigns that motivate particular calls to action,
even as they leave open itinerant possibilities. The key, following Deleuze and
Guattari, is to make sense of these formations that defy not only linear lines
of causality but also elude the traditional multisited ethnographic methods
that have become popularized in contemporary anthropology.®” By introduc-
ing ways of articulating the complexities of international criminal law insti-
tutions and actors, Affective Justice provides a tool kit for making sense of the
rhizomatic realities of culture and power that has shaped both the 1cc and the
Pan-Africanist pushback.

To make sense of such complexities, sociologists have explored justice
through structural fields as a way to understand culture and power rela-
tions.*® Others have examined the way that legal processes work and shape
their constituencies.’* And some, attempting to clarify the workings of global
or transnational theories, have examined legal processes in relation to ver-
tical, horizontal, and structural approaches through their effects.*> Con-
cepts such as scales of justice and actor-network theory have been developed

to make sense of the entanglements between law and the global and trans-
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national social spaces within which it operates.®® I present a way of studying
international legal processes and practices by mapping various affects that are
manifest in emotional practices that shape and are connected to the compo-
nent parts of international justice making, especially in relation to the mobi-
lization of the law through appeals to emotion.

As my methods suggest, the actions of judicial institutions, the emotional
responses to which these actions give rise, and the sentimental articulations
that seek to direct affects into action have no real beginning or end. Their time
scapes start neither with the Nuremberg trials as the central marker nor with
the 2002 temporal jurisdiction of the 1cc. Nor do they start with the acts of
violence by which liberal legality identifies culpability. Studying international
justice movements necessarily involves looking at the making of component
parts, which exist through what Deleuze and Guattari refer to as “ceaselessly
established connections between semiotic chains, organizations of power, and
circumstances relative to . . . social struggles.”** The result is an understanding
of the social field as an assemblage of different aspects of competing regimes
of knowledge and sentimental expressions of this knowledge, which occupies
different status designations and meanings depending on the site of inquiry
and field of power.

In its focus on social practices fueled with emotional manifestations, Af-
fective Justice presents an approach to justice that considers technocratic
knowledge production and its biopolitical domains, the role of affects and
their emotional expressions, and the representational regimes that manifest
through interpretive and institutional practices. While justice is knowable by
social and humanistic scholars through its materialized forms, such as anger
and joy, the subjective experience of international justice involves a constel-
lation of components that are not simply arbitrary. In other words, affective
justice is not an essential form of justice that can be applied universally to dif-
ferent contexts and people. Nor is it a form of expression that binds particular
social groups and not others. It is a product of immaterial and material prac-
tices that find their expressions in bodily or social meaning making. Materi-
alized through expressions, representations, discourses, and feeling regimes
that shape the way that justice is embodied and expressed by people, affective
justice is constituted by complex assemblages that communicate through con-
vergent, itinerant, and even divergent component parts. By introducing the
concept of reattribution, which I use to describe a particular form of refusal
that involves redirection, I offer an explanation for how those engaged in Af-
rican international rule of law circles are rethinking justice by dismantling its

10  INTRODUCTION
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meanings in time and place and embodying new formations, even as those
new formations may one day become just as hegemonic as the ones they are
protesting. These formulations call on us to think differently about the rele-
vance of mechanisms such as treaties and preambles. They open up new pos-
sibilities for understanding how legal architectures are historically confronted,
challenged, and even dismantled. For example, the imposition of legal experi-
ments in Africa to constitute the colonial state and its contemporary modes of
governance and sociality were constitutive of mass displacement and devasta-
tion of earlier forms of practices. That displacement involved imperial dom-
ination of Africa’s ancestral lands, the uprooting of the peoples from those
lands, and the restructuring of social organizations, forms of governance, lan-
guages, and taxonomies that were foreign and lacked popular legitimacy.*
This meant that so much of Africa’s relationship to legal justice enabled this
pillage and was instrumental at best. Though it would be wrong to draw direct
or facile linkages, it is clear that the continuity of violence and the plunder of
Africa’s land and peoples are related to residual colonial inscriptions.*® Yet, the
relationship between colonial injustice and contemporary violence is rhizom-
atically entangled. This is why we observe a wide variety of African responses
to institutions such as the 1cc. Some involve NGo- and court-propelled social
networks such as those engaged in anti-impunity advocacy. Others involve
groups that are rethinking the causes and remedies of structural injustice.

As feelings of political actors are projected onto sites of legal action, those
actors jockey for power to establish the core assumptions that underlie beliefs
about why something like violence erupts or how it should be mitigated. What
we see is that affective justice is a domain of practice, a psychosocial as well as
conceptual domain for making sense of the way categories are assembled and
people’s relationships to them are materialized, and how they are rendered vis-
ible through some actions and made invisible through others. This process of
justice making operates within contested spaces by which people engage in
forms of refusals and recalibrations. In the context of a Pan-Africanist push-
back, the book explores the way that refusals are generative of new component
parts of the assemblage. Though there has been significant scholarly work at-
tempting to clarify the complexities of assemblage theory and to theorize large
social entities and notions of global assemblages in different social universes,
little attention has been given to the moral universes that shape justice prac-
tices in international rule of law regimes and how they combine with other in-
strumental and technocratic regimes.?” And even less attention has been given

to the way that these new formations have led to the redesigning and repur-
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posing of emergent assemblages whose force is propelled by constant interre-
lations between history, personal memory, structures of legal instrumentality,
and affective resonances, including refusals, reattributions, and endorsements.
This negotiation is embedded in assemblages that are not neatly structured in
relation to distinct micro-, macro-, and meso-formations. They are messily
embroiled in structuring histories and impromptu manifestations that shape
how international justice feels. This book presents case studies that emerge
from multisited ethnographic research to show how regimented feelings about
perceived injustice shape the opportunities and limits of international justice.

In the first decades of its formation, the 1cc has been riddled with polit-
icized disagreement and struggles over its perceived legitimacy and institu-
tional power. In particular, some of the most vocal critics have focused on
the 1cc’s anti-impunity sentiments, reified in the institution through frequent
invocation of “victim” and “perpetrator” narratives. The terms for the rise of
the sentiment of the duty to prosecute that emerged from the 1980s to 1990s
were critical for deepening the emergence of the discourses that framed the
contemporary rule of law movement. The same was true for the later African
postcolonial advocates who joined forces with them to establish the deepen-
ing of the moral authority and power of legal accountability for mass atroc-
ity crimes committed by high-ranking leaders. However, this was followed
by subsequent emotional refusals by African states because of the 1cc’s fo-
cus on prosecuting African leaders. African critics subverted this narrative
by complicating the pursuit of the African perpetrator with the image of the
anti-imperial freedom fighter, thus erecting a substantive challenge to the he-
gemony of the victim-perpetrator binary and its emphasis on individualized
guilt over structural injustice.

In international law, the duty to prosecute serious international crimes was
first established in a series of treaties recognizing specific atrocities as requir-
ing intervention. The Convention on the Prevention and Punishment of the
Crime of Genocide (Genocide Convention) recognizes genocide as an inter-
national crime, imposes individual responsibility, and requires state parties
to try to punish perpetrators of genocide.*® The Geneva Convention requires
states to “search for persons alleged to have committed, or to have ordered to
be committed, . . . grave breaches [of the Geneva Convention], and . . . bring
such persons, regardless of their nationality, before [their] own courts.”**

Of late, the notion of a duty to prosecute has been recognized with such a
high degree of prevalence that the International Committee of the Red Cross
(1crc) asserts that there is an obligation under customary international law for
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states to investigate and prosecute international crimes.*® Yet a vibrant Pan-
African pushback against demands for legal accountability has also unfolded
through the initiative of the Au, which has refused to cooperate with 1cc ar-
rest requests and has built leverage through threats and actual withdrawals
from the Rome Statute. In turn, a global network of progressives—including
radical and mainstream members of the African and African diasporic eco-
nomic and cultural elite—have launched vehement demands for international
institutions to pursue justice through accountability outside the confines of Af-
rican state influence. By organizing grassroots and networked struggles to end
corruption, address decimated legal systems, and make perpetrators account-
able for mass atrocity violence, various members of the middle- and upper-
class transnational elite have mobilized political support to attempt to rectify
the perceived failures of African states. As these actors make evident, politi-
cally charged emotions are at the heart of contemporary international justice.*'
To understand these processes, we have to turn to how the emotional expres-
sion of feelings solidifies sociality in our globalized, contemporary world.

As illustrated, various stakeholders—international lawyers, judges, pros-
ecutors, victim-survivors, defendants, witnesses, African leaders, NGos, civil
society organizations, and everyday citizens—use sentimentalized emotional
appeals to contribute to how justice is imagined and the terms through which
it is invoked. These affective expressions are not just peripheral. They perform
a particular type of discursive work that takes shape through a range of mo-
dalities, such as biomediated campaigns, utterances, figures, and symbols that
compel constituencies to act. These modalities are profoundly critical in that
they shape not only the vocabularies for guilt and innocence, but also con-
tribute to the regimentation of social imaginaries that determine which ex-
pressions are deemed legitimate, appropriate, or unacceptable to particular
audiences. By detailing the sentimentalized affects of publics for and against
African leaders being adjudicated at the 1cc—representatives of the court,
various NGOs, ICC intermediaries, the international community, and those
victimized by mass atrocity violence—Affective Justice shows how emotional
or feeling regimes are intimately linked to competing interpretations of jus-
tice. I explore how histories and structures of power shape, narrativize, and
enforce sentimental affinities and practices, how those practices relate to the
construction and reception of justice narratives, and how political and racial-
ized subjectivities are made in that process. I analyze these complex processes
and document why such approaches to studying justice are critical for making

sense of contemporary international justice and the range of responses to it.
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Situating Affective Justice through the Study of Emotional Affect

Sociocultural anthropology has long been interested in the study of emotion,
and over the past decade, research on emotions in the field has recognized the
various affective factors that shape the lives of individuals and, through emo-
tional embodiments, the structure of society.*> Despite the insights opened up
by anthropologists theorizing the study of emotions, political-legal anthropo-
logical approaches have been slow to apply the study of affective embodiments
to complex macro-global formations within which emotions circulate.** In-
fluential political-legal anthropologists have explored how people make and
remake their social worlds in conditions of conflict and instability, and much
of this work examines notions of violence and social reconstruction through
the focus on the daily texture of meaning making.** However, these anthro-
pological studies do not take up the role of affects and emotions in mobilizing
postviolence practices. Nor are they concerned with the larger global assem-
blages within which such sociopolitical practices circulate.

Among legal anthropologists engaged in the study of transitional justice
and international court institutions, even those texts that focus directly on
emotively driven practices miss the opportunity to move beyond frames that
individualize emotions and embed them in legal solutions. Richard Wilson’s
Incitement on Trial: Prosecuting International Speech Crimes demonstrates this
point. Incitement on Trial is about the type of speech practices, what he calls
revenge speech, that can contribute to violent crime and examines how various
armed contflicts are driven by racial, ethnic, national, or religious hatred. By
demonstrating the need to address the relationship between speech acts and
various mass atrocity crimes, the optic of analysis is focused on how particular
speech acts contribute to crimes against humanity and genocide. It highlights
the role of ordering in the perpetration of mass atrocity violence and argues
that incitement should be seen as a form of complicity, in turn leading to crim-
inal liability. In advocating a framework for monitoring political speech, the
book rethinks notions of criminal liability as a measure for culpability.

Further work by Wilson also illustrates this focus on individualized crimi-
nal culpability.*® Wilson is concerned with criminal liability, hate speech, and
postatrocity violence, and argues that not only have human rights become the
central language of justice worldwide, but the survivors of mass atrocity vio-
lence want legal accountability for such atrocity violence. By mapping various
approaches to the anthropology of international justice that reorient justice in
broader terms, he argues that, given that survivors use human rights language
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to advocate for the legal accountability of political leaders who commit those
crimes, analysts need to pay attention to the calls for legal accountability for
perpetrators of violence.*® Advocating the development of a framework for
recuperating survivors of violence against various offending political elites,
this kind of legal triumphalism depends on the presumption of a “victim/
survivor” versus “perpetrator” dyad.

As morally important as it is to support the cause of survivors of vio-
lence, the dyadic “survivor” versus “perpetrator” construct advocated in Wil-
son’s approach actually works through affective and emotional practices that
should not be disarticulated from what such emotions do in the world. To
omit this analysis and emphasize only survivors as the subject of inequality
misses the importance of understanding not only what hate speech does to
produce such constructs but also how such speech acts operate within larger
domains of power and inequality. By focusing on individualization and rele-
gating to the margins an analysis of the construction of perpetrators of vio-
lence as being outside macro analysis, Wilson contributes to an anthropology
of international justice through the production of a liberal and individuated
moral universalism that disarticulates the conditions of its making.

Where a rapidly growing body of critical scholarship has begun to explore
the particular ways in which emotion and affects work through regimes of
expression and practice to construct particular social logics, most studies re-
main at the micro level of the individual, as does Wilson’s concern with the
“survivor” and the “perpetrator.”*” While this optic provides part of the story
of violence propelled by hate speech in the contemporary period, it misses the
ways in which the grammar of suffering disguises the structural conditions
of its making. Focusing on hate speech without locating it within broader
domains of emotional power makes it difficult to reckon with the complexi-
ties of justice in the contemporary period. This book demonstrates that it is
critical to understand that those designated as both survivors and perpetra-
tors of violence exist within larger structures of inequality, and therefore both
are part of the exercise and problem of power. Contemporary forms of inter-
national legalisms are part of a larger tyranny of violence that does not stop
with the individualization of criminal responsibility and trial performance.
They exist within colonial inscriptions of plunder and extraction that struc-
ture the forms of violence within which they circulate. They are constitutive
of the continuation of empire in the contemporary moment, and their expres-
sion through affective registers is a manifestation of how affects constitute the
emotional body and shape the basis on which contemporary justice alliances
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are manifesting. Moving beyond the individualization of survivorship and to-
ward an analysis that can detail actual assemblages of power and their em-
bodied manifestations will allow us to analyze features that have been widely
neglected in the development of the anthropology of justice literature.

Following Sara Ahmed’s work on what emotions do in the world, Affec-
tive Justice explores what people do with those emotions through the study of
a particular international criminal justice assemblage.*® I bring sociocultural
theorizing of justice into the contemporary moment by considering how af-
fects shape sociopolitical consciousness and how they are practiced and ren-
dered visible, and also how they are deployed to reframe constituencies in
relation to emotional alignments. This rethinking of the deployment of emo-
tions has critical implications for how we understand justice-making prac-
tices through visceral, heartfelt expressions, exclamations, and outbursts that
conjoin people according to their emotional practices rather than according
to their identities. With this point of departure, this book moves us toward
an anthropology of international justice that takes seriously the role of affects
by showing how they are embodied and how they manifest in emotional ex-
pressions. In an attempt to clarify the framework through which affective jus-
tice practices play out, I outline three component parts—legal technocratic
practices, embodied affects, and emotional regimes—that shape international
criminal rule of law assemblages.

The first component is the domain of legal technocratic practice, which is
primarily concerned with the biopolitical management of life and death. Bio-
politics is understood as exercising power over bodies, ranging from vari-
ous techniques of subjugation to the control of people and constituencies.*’
It involves the management of the population as a political problem, and, by
extension, it involves the legal basis on which bodies are managed through
particular legal technical classification measures. Following Foucault, eco-
nomic, political, psychological, and classificatory domains are key to the ways
that the body and the population have been and continue to discipline cit-
izens.*® In international legal assemblages, biopolitics is involved in the im-
plementation of legal processes to manage the body and to train its stewards
and publics to participate in the formal or informal implementation of legal-
ity. Legal technocratic classification is connected to biopolitical practices that
combine relationships between biology, politics, and technocratic practice—in
this case, legal practices.”® It is a form of disciplinary power that exists across
different scales to classify populations juridically as well as to manage life and

render some deaths acceptable. These legal technologies for managing life and
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death are structured in relation to various scientific-legal rationalities that are
at the heart of international justice landscapes. In 1cc assemblages, like other
justice domains, the management of violence is also a biopolitical problem in
which state leaders participate in the codification of laws in order to legally
manage life and punish those who offend those laws. In the road leading to the
Rome Statute for the 1cc, this process involved complex technocratic practices
over many years—f{rom the drafting of the treaty, to its negotiations, to its rati-
fication and legal promotion. This biopolitical process has produced the social
fields in which regimes of international legal knowledge, like other justice do-
mains, have taken shape and circulated through particular narratives.

If we see this biopolitical process of making international criminal law as
the production of a rationalizing regime in which determinants for victims
and perpetrators are popularized, then it is also important to see this process
as central to shaping the basis upon which international legal morality is be-
ing normalized and—by extension—how a biopolitics of feeling about those
victimized by violence is established through narrative.*?

Central to such technocratic practices are the ways in which some justice
practices (their ontologies and temporalities) displace other practices. This
process of displacement is what I call legal encapsulation. Legal encapsula-
tion is an adaptation of Susan Harding’s notion of narrative encapsulation,
which involves the production of dominant narratives that displace others.*?
It is a discursive technocratic practice that, in the negotiation of justice, turns
attention from structural equality to the language of the law and the iconic
survivor of mass atrocity violence. This biopolitical production of law works
through technocratic institutions, such as courts, and morally driven protec-
tions of survivors or “victims,” leading to the displacement of the political
basis upon which injustice might be addressed and replacing it with the cel-
ebratory belief in an international judicial order to save lives. In understand-
ing how legal order operates, it is important to note what it displaces and how
those forms of displacement ignite affective responses to other conceptualiza-
tions of justice, such as redistributive justice or substantive equality.

Another nexus of such displacement, is the hegemonic production of le-
gal temporality, which is a particular way of structuring culpability and, thus,
legal possibility. Legal temporality, or what I call legal time, is an organizing
mechanism through which the culpability of the body is inscribed temporally
and spatially and made relevant within particular biopolitical orders.>* While
1CcC actors use a strictly defined temporal period to assess which acts of vio-
lence are eligible for prosecution, others seek to place those instances of mass
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violence within the context of historically inscribed inequalities that have a
much longer time line. Many people in Africa regard contemporary violence
as a function of colonialism or postcolonial corruption that reflects a kind of
collective complicity rather than the trespasses of charismatic leaders that the
anti-impunity movement pursues. Accordingly, African critics of the 1cc have
begun to reattribute culpability from high-ranking leaders to certain groups
they deem responsible for underlying factors. Thus, legal time intersects with
judicial space, such as how the strict post-2002 temporal jurisdiction of the 1cc
correlates to the centering of The Hague as the neutral site where 1cc-brokered
justice is performed.

The second component, embodied affects, represents the sensorial sphere
within the psychological body through which particular affects are manifest.
Rooted in the philosophical ideas of seventeenth-century philosopher Baruch
Spinoza and later expanded by French theorists Gilles Deleuze and Félix Guat-
tari, the concept of affect continues to energize psychoanalysts, social scientists,
and cultural theorists.>® From notions of affect as part of the “pre-subjective in-
terface of the body with the sensory world,” my approach to affect speaks to
the visceral domain in which, following Charles Hirschkind, “memory lodges
itself in the body.”*® With the recognition that such affects also involve forces
and intensities, I approach embodied affects as experienced through bodily
impulses yet propelled by particular sustained social sensibilities. In these
domains, powerful and productive sentiments such as anger, pain, and hope
are experienced bodily in relation to international justice controversies—
especially when people feel that justice is not delivered as promised.

This space of embodied affects is where itinerant and emergent justice po-
tentials are found. It is here that identity is called into question and alternate
ways of making sense of human alliances are given life. What we see is that
bodily responses are not necessarily tied to specific social identities. Rather,
they are a product of complex neurological and physiological processes that
make it possible to see affects in far more itinerant ways.*>” The way that justice
sensibilities are held and felt allow us to characterize people’s alliances based
on their interior commitments. Following Brian Massumi, states of intensity
that are nonlinear and unpredictable are open to creative potentials and possi-
bilities.*® This is an approach to understanding potentialities through a notion
that affects are presocial and exist before human intentions and subjective be-
liefs. Affects reflect neurological and bodily brain functions and, in that re-
gard, they speak to complexities of the interior life of the individual.
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The third component part, emotional regimes, is connected to the first and
second component parts but involves the domain of the social in the mani-
festation of affects. It has to do with the emotional displays of embodied re-
sponses through particular discursive tropes. Following William Reddy, an
emotional regime is a “set of normative emotions and the official rituals, prac-
tices, and emotions that express and inculcate them,” and they are a “nec-
essary underpinning of any stable political regime”*® I extend this concept
to think about how emotional regimes shape emotional climates and un-
derpin popular, contemporary notions of justice and people’s emotional en-
gagement with them. Through certain kinds of representational practices,
emotional responses circulate within sometimes related or competing net-
works of meaning production. These meaning domains are indexed by icons,
words, utterances, color deployment, and hashtags often circulated through
technologically driven campaigns. Through the encoding of bodily meanings
and experiences, certain archetypal figures (e.g., “victims,” “perpetrators,” or
“freedom fighters/heroes/heroines”) serve to reinforce the discursive appro-
priateness of images or symbols. For example, the 1cC’s oft-repeated mantras
“Tustice now” and “No one should be above the law” as well as the AU’s Silenc-
ing the Guns campaign function in similar ways to appeal to the production
of universalist imaginaries that seek to translate feeling into action.®® Appeals
to sympathy or empathy mobilize the power to activate citizens, crafting the
human rights citizen-consumer as an actor who has choices about what to
prefer and how to engage.®' Feelings operate through agencies that are em-
bedded in particular historical inscriptions and are part of itinerant responses
that are often collective but never fully predictable; they may or may not align
with the emotional climate being produced by justice campaigns.

The public that resides in the emotional landscape produced by the 1cc and
its allies can be glossed as the international community, to include celebrities,
ordinary publics, and Africans on the continent and in the diaspora. Through
similar strategies, the public that resides in the landscape produced by the Af-
rican Court and its allies can be glossed as the new Pan-African movement
shaped by African leaders. In the contemporary period, these new publics
are being constituted in person, at sites of judicial activity, as well as online,
where humanitarian and legalistic concepts circulate and concretize through
the emotional imaginary, producing particular feelings about justice that
compel actors to participate in various ways. Their messages become effective

because they represent contemporary institutionalized norms through which
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expressions of emotional conviction are consolidated and regulated. Spec-
tacularized through legal rituals and grassroots mobilizations, various cam-
paigns and their afterlives have shaped epistemological frameworks of justice
and law as modes of power, social ordering, and knowledge production.®®
These formations have led to the rise of a new class of mobile experts on the
rule of law (judges, civil society activists, prosecutors, and defense attorneys,
etc.) who are engaged in the exchange of techniques and transnational prac-
tices. While this outcome is well understood, little attention is devoted to the
aesthetic and affective production of rule of law feeling regimes, which render
the calls to action by these experts viable and compelling. Furthermore, what
the framing of emotional regimes offers us is an opportunity to consider the
dynamic interplay between embodied feeling, sociality, and power. Here we
see the conjuncture of emotional responses with perceived senses of injustice
that may be materialized through various sensory impressions. This, in turn,
may produce forms of refusal or ways of reassigning the effects of displace-
ment. One of the central ways that these forms of reassignment occur as a re-
sult of perceived displacement from legal encapsulation is through what I call
reattributive practices.

In analyzing how these competing discourses jockey for influence over the
application of justice in African contexts, the existence of affective regimes
and the tropes through which the materiality of emotions are manifest allow
me to introduce the concept of reattribution. Reattribution is a process of re-
assigning guilt through rhetorical strategies that appeal to subjective and sup-
posedly universal emotions but that shift the ontological domain on which
competing conceptions lie. In law, attribution refers to the determination of
whether a particular act can be attributed to another entity, such as a person,
corporation, or government. It emerges from the concept of liability and re-
lates to the determination of responsibility for wrongdoing. But my use of re-
attribution in this book extends it beyond an oversimplified tie to the legal
parsing of wrongdoing. It relates to the affective dimension of justice making
through the process of actively refusing, directing, and redirecting meanings
of justice through sentimentalized discourses that, at times, shift how culpa-
bility is understood.

The distinct discourses described above—frameworks aligned with the 1cc
or with its critics of public intellectual pragmatists (described in the preface)
—represent competing emotional domains that drive the way people com-
prehend and engage with notions of culpability and justice. These differences

are mapped across particular spatial and/or temporal landscapes and shape
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the emotional fields and embodied responses that arise. Both temporality
and spatiality shape the way that everyday relationships are experienced and
felt, for they highlight the contours of affects that develop through the lay-
ered influences of history, culture, power, and individual agency.®® Reattribu-
tion, then, contributes to the production of affective justice through its role
in the entanglement of complex bodily, biopolitical, and socially regimented
configurations.

These three interrelated domains—legal technocratic practices, psychoso-
cial embodied affects, and emotional regimes—come together messily through
the rule of law movement to constitute affective justice. As the enmeshment of
these component parts, an alliance between the instrumentalization of the law
and expressive embodiments of its regimes propels us to articulate what justice
is and to clarify meanings of justice through their materialization. Together
these components form an international criminal justice assemblage that does
not gain its power by focusing on justice for survivors alone. They come to-
gether through the production and combination of the figures of “perpetra-
tors,” “victims/survivors,” and the “international community,” which produce
compelling domains for the mobilization of affective justice. Defending sur-
vivors through legal arguments alone is not how international criminal law
surpasses state sovereignty and gains its power. It gains its power through the
fusion of its component parts with other contingencies that come together and
constitute affective justice.

This book presents a theory of international justice in the twenty-first cen-
tury that departs from the atomized victim/survivor/perpetrator models or
state-centric theories of sovereignty. Instead, it clarifies that international
criminal justice as a site of contemporary contestations can only be under-
stood as an assemblage of component parts that are activated through com-
plex interrelationships.

This approach to justice allows us to advance a theory of justice as embedded
in embodied and emergent forces, foregrounding affects and their operation-
alization within particular sociohistorical regimes. At the center of the rule of
law movement are not only histories of proclamations, treaties, laws, categories
like “victims” and “perpetrators,” and so forth; there is also the sensorium—
feelings, smells, sounds, historical narratives—that informs the work of inter-
national justice. They inspire feelings of righting past wrongs, which is at the
heart of the international justice project. But how agents arrive there and come
to align themselves with those engaged in similar expressions is where affective

justice, as a site for the fusion of various component parts, exists.
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Assemblages of Justice Making in Practice

Following the AU’s declaration of noncooperation with the 1cc’s call to ar-
rest and surrender President al-Bashir of Sudan, a number of developments
unfolded in summer 2012 when the former president of Malawi, who had
committed to hosting the next Au biannual summit in Lilongwe, Malawi,
died suddenly.** The newly appointed president, Joyce Banda, aware of the
1cc’s call for the arrest and surrender of President al-Bashir, was expected
not only to host the summit but to issue the final invitations to all fifty-three
AU member states and their presidents, including al-Bashir.®® As a new presi-
dent, Banda began her term by entering into partnerships with a range of in-
ternational donors. But many of her US-based donors threatened to cancel
their financial commitments if President al-Bashir was allowed to come to
Malawi without arrest. To them, a visit by him would signify Malawi’s unwill-
ingness to fulfill its good-governance commitments. With Malawi’s economic
constraints in mind, President Banda announced to the aAu leadership that
if President al-Bashir were to attend the nineteenth AU summit in Malawi,
her country would have no choice but to fulfill its 1cc obligations to arrest
and extradite him to The Hague. According to Banda, “Malawi is already go-
ing through unprecedented economic problems and it would not be prudent
to take a risk by allowing one person to come and attend the summit against
much resistance from our cooperating partners and donors.”®® Rather than
stopping at disinviting al-Bashir and affirming an obligation to arrest him,
President Banda disinvited the leaders and advisors of all fifty-three AU mem-
ber states. Within the next four days, the summit was relocated to the head-
quarters of the Au in Addis Ababa, Ethiopia, and new invitations were issued
to AU heads of state, including President al-Bashir.

Ethiopia set a precedent that has been replicated at subsequent AU sum-
mits. At the most recent summit in June 2015, South Africa declined to turn
over al-Bashir to the 1cc. Given South Africa’s status as a BRICS country and
its recent history of human rights promotion and constitutionalism, this de-
velopment was curious to many onlookers, who had expected the state to em-
brace its international treaty obligations.®” In summer 2016, the controversy
around 1cc expectations of African states peaked at an AU ministerial meet-
ing, when delegates discussed the contradictions of the duty to prosecute and
the status of requested 1cc amendments. The ministers complained bitterly
about what they saw as inequality in the 1cc related to its referrals through
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the five permanent member states of the unsc, which lacks African represen-
tation. Articulating positions in animated and colorful language, they took
issue with the overall focus of the 1cc on selecting African cases and insisted
that this perceived bias has political consequences. To the chagrin of various
African human rights civil society organizations working for predominantly
Western-funded NGos, the debates were invigorated by angry civil society
demands for checks and balances against unchecked African governmental
power; leaders met this criticism by publicly calling out the imperial conti-
nuities of international legal injustice. The result inspired the call for a coor-
dinated strategy for African states to advance a collective withdrawal from
the Rome Statute that established the 1cc. What unfolded were emotionally
driven expressions of dissatisfaction, leading three African states to declare
their intentions to withdraw from the treaty.

Burundi was the first state to formally announce that it would withdraw
from the 1cc through a decree from its parliament. President Pierre Nkurun-
ziza’s government began proceedings following the April 2016 opening of an
1cc preliminary investigation of violence in Burundi. The violence unfolded
following a third-term presidential bid by President Nkurunziza. This led to
imprisonment, torture, killings, rape and other forms of sexual violence, and
disappearances. The UN Independent Investigation on Burundi released a re-
port naming officials who, it claimed, orchestrated the violence against per-
ceived political opponents, and citing evidence of rape, disappearances, mass
arrests, torture, and murder.®® The report estimated that large numbers of
those victimized by violence were opposed to the proposed third-term man-
date of President Nkurunziza. The government of Burundi dismissed the
report as biased and politically motivated, denying its allegations. Later, Bu-
rundi announced its withdrawal from the 1cc.®

South Africa was initially a visible champion of African state enthusiasm
for the 1cc. Following the Burundi decision, however, it declared its inten-
tions to withdraw from the Rome Statute for the 1cc in a public announce-
ment stating that the Rome Statute’s treaty obligations were inconsistent
with customary international law, which offers diplomatic immunity to sit-
ting heads of state. The declaratory statement sent to the UN secretary-general
read, “Under these circumstances South Africa is of the view that to continue
to be a State Party to the Rome Statute will compromise its efforts to promote
peace and security on the African Continent””’® The statement incorporated

language that suggested an alternative logic for justice on the continent:
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South Africa is committed to protection of human rights and the fight
against impunity which commitment was forged in the struggle for liber-
ation against the inhumanity of colonialism and apartheid. . . . South Af-
rica, from its own experience has always expressed the view that to keep
peace one must first make peace. Thus, South Africa is involved in inter-
national peacekeeping missions in Africa and is diplomatically involved in
inter-related peace processes on a bilateral basis as well as part of Au man-
dates. In complex and multi-faceted peace negotiations and sensitive post-
conflict situations, peace and justice must be viewed as complementary

and not mutually exclusive.”*

Following the release of this statement, NGos submitted a complaint to the
South African high court rendering the 1cc withdrawal declaration unconsti-
tutional. The high court concurred and ordered President Zuma to retract the
notice of withdrawal.

The Gambia was the third country to communicate its intention to with-
draw from the 1cc. Its announcement was made by its minister of information
and promoted by former president Yahya Jammeh. Justification for withdrawal
centered on what was seen as the 1cC’s practices of selectively focusing on Af-
rican human rights abuses. As noted, the minister announced that the 1cc was
being used for “the persecution of Africans and especially their leaders while
ignoring crimes committed by the West,” furthermore stating that “there are
many Western countries, at least 30, that have committed heinous war crimes
against independent sovereign states and their citizens since the creation of
the 1cc and not a single Western war criminal has been indicted””*> However,
in a country shrouded by two decades of repressive rule and a contested elec-
tion, newly inaugurated president Adama Barrow pushed back against the AU’s
withdrawal strategy by canceling the notice of intention to withdraw from the
1cc and reaffirming his support for the institution.

Various organs of the 1cc, such as the presidency and the Office of the
Prosecutor, are consistently responding to these controversies and challenges
by shoring up and projecting the core logic of legal accountability as the sole
appropriate and objective strategy for ending impunity. For the notion of sov-
ereignty remains at the center of state processes; participation in the Rome
Statute treaty system is voluntary, but when states are seen as signing and
then ratifying a treaty to establish an international criminal court, what they
are doing is taking responsibility for pursuing the crimes under the jurisdic-
tion of the court as well as cooperating to adjudicate the crimes under the
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Rome Statute.”* Article 17 of the statute lays out the basis for the admissibil-
ity of a case under the 1cc.”* It clarifies that if member states that have rati-
fied the Rome Statute are “unable and unwilling” to “genuinely” investigate
a case under the jurisdiction of the court, the 1cc can claim jurisdiction of
that case, thereby leading to what many see as the suspension of a state’s sov-
ereign right to adjudicate the alleged violence.” This architecture provides
the framework for the 123 states under the court’s remit that have ratified
the statute—one-third of them being African states.”® But in order for this
technocratic structure to work, the 1cc operates through ideas, convictions,
willing membership, and some forms of coercion that travel, take root, and
circulate in various ways.

The 1cC is not simply its building or its capacity to host criminal trials. It is
not just about a single location or a single set of founders or judges. Its work
is far reaching and multifarious; its beginning and end go well beyond the
Rome Statute. Its legal actions precede the making of the Rome Statute, and
it follows violence as well as being constituted by it. This global circulation of
the rule of law actors and “actants” (Bruno Latour) is centrally propelled by
moral convictions to save victims and stop perpetrators of violence. Its mis-
sion operates through moral embodiments in which political commitments
against impunity are central to how the component parts of the assemblage
function. Yet the morality, emotion, and embodied feelings about injustice
are core components of the movement’s power. The 1cc routinely individu-
alizes collective violence through the projection of the figure of the victim in
relation to the perpetrator. For example, the Gambian lead prosecutor for the
1cc, Fatou Bensouda, has publicly asserted that the Rome Statute is her bible.
“It's not about politics but the law;” Bensouda explained at a public forum in
Albany, New York, in April 2012, as she was transitioning from deputy prose-
cutor to lead prosecutor of the court. “I will use the law to uphold justice,” she
asserted. In emphasizing that the court’s mandate for justice centers on serv-
ing victims through legal accountability, she later argued, “We should not be
guided by the words and propaganda of a few influential individuals whose
sole aim is to evade justice but, rather, we should focus on, and listen to the
millions of victims who continue to suffer from massive crimes. The return on
our investment for what others may today consider to be a huge cost for jus-
tice is effective deterrence and saving millions of victims’ lives.”””

Prosecutor Bensouda’s performative plea for 1cc justice was delivered in
the name of the “victim” Deploying what I call a sentimental legalism, her
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narrative construction follows a liberalist legal discourse that works through
legal encapsulation. It equates justice with the law and invokes a mission of
protecting “victims” against powerful perpetrators who have enjoyed impu-
nity for too long.”® This discourse of “saving victims” by making high-ranking
perpetrators individually responsible through judicial trials in effect links
the notion of protection—and by extension prevention—to a very particu-
lar application of legal justice. It serves as a sympathizing strategy that neatly
collapses the protection of victims with the rejection of impunity for perpe-
trators, and that reifies the legal tool of holding perpetrators accountable as
the sole appropriate mechanism for justice.

This narrative is similar to Judge Song Sang-Hyou’s plea for the 1cc at the
Nuremberg Forum conference on the twentieth anniversary of the Rome
Statue. In response to US President Donald Trump’s and then John Bolton’s
2018 anti-1cc United States protectionist speeches, he insisted that “the 1cc is
a judicial instrument that operates in a political world. . . . We need to keep
the 1cc objective. . . . We need to defend the rule of law from the interference
of politics””® These narratives regale a celebratory story of the rule of law op-
erating through objectivity, predictability, and empowerment to end impu-
nity and, ultimately, to curb political violence. As obvious and appealing as
this may seem in the abstract, attempts to map this logic onto particular Af-
rican contexts through legal actions have generated profound disagreement,
dis-ease, and discord.

The manifestations of 1cc justice also presume a color-blind racial indif-
ference as a fundamental operating principle that renders senses of race and
racism unsayable in the international law landscape. This means that for the
ICC, the racial politics of African indictments are decentered from the pub-
lic discourse. Yet the visual practices of seeing race—however unconscious or
conscious—are still part of the affective landscapes in that discursive and rep-
resentational politics of the “victim,” and the “perpetrator” have the impact of
precluding certain kinds of claims. For if the “victim” looks like a Holocaust
survivor, then “victims” of colonial violence cannot be recognized as they are;
if the “perpetrator” looks like a black African man implicated in mass rape or
torture, then particular North American or European heads of state may not
look like perpetrators from their desks. These forms of representations serve
to demand certain actions and priorities as well as wield military and enforce-
ment power in response to these representations. Such paradoxical presences
and absences of racial difference highlight both the imaginary fiction of race

and the lived experiences of structural violence that can surface in the “hid-
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den zones of the unconscious.”® This dialectics of race is described by Achille
Mbembe as an “operation of the imagination” in which he argues that it is in
those zones of the unconscious that race is both a site of “reality and truth. . .
of appearances” and a site of rupture and effusion.®! Its appearances are con-
stituted by the “very act of assigning race, and produced and institutionalized
through the normalization of human racial typologies in which blackness has
been stigmatized.*?

These consequences of race are a function of modernity in which trans-
atlantic slavery led to the violation of particular black bodies, and later co-
lonialism solidified the ways that those bodies would become governed,
resulting in the subsequent structures that produced and continue to produce
the very forms of racial inequalities in the first place. Thus the accusations
of 1cc racism by African leaders are not simply a fictional and strategic in-
vocation of an imaginary category; they are a resurrection of the fictive con-
struction of racial difference that is still felt to be shaping contemporary life
in bodily and visceral ways. In the realm of 1cc indictments of black bodies,
what is the relevance of the racialized body in relation to how international
justice works through figures of “victims” and “perpetrators”? And what does
studying certain reattributive affects through passionate utterances—such as
anger—tell us about structural inequalities as well as particular responses to
them? To understand these processes, we have to turn to how the emotional
expressions of feelings link sociality and justice in our globalizing world.

Multiple traumas over generations elicit a broad and deep range of emo-
tional responses that show how international law has been complicit in the
making of African injustice. Just as the agents engaged in the emergent rule
of law movement seek to reattribute impunity with persistent justice, so too
are Pan-African justice advocates engaged in the reattribution of its products.
Through emotionally infused public refusals of 1cc justice, we see attempts to
produce and express sentiments that neutralize criminal responsibility and
reroute it to other domains of culpability. For some, this is because African
leaders are often critiqued for their hypocrisy by proponents of international
justice, whereas leaders of economically powerful states are not. The dialecti-
cal relationship between the figure of the African perpetrator indicted by the
1cc and the seeming hypocrisy of the West makes such emotionally propelled
narratives both insidious and compelling. But some African populations also
engage in the reassignment of justice against 1cc norms while simultaneously
struggling with their emotional anger against African leadership for unleash-

ing tyranny and violence against their populations, which includes their com-
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plicity in enabling the economic extraction and plunder of African resources.
These various and competing responses are rhizomatic and unstable, and they
should not be dismissed or rendered invisible in scholarly inquiry.
Consistent patterns of controversy and conflict within justice narratives force
us to reexamine the making of international justice frameworks. We need to
understand what these justice projects do, how they do it, and in what way the
desires and fantasies of their narratives emerge. When peoples’ aspirations pro-
duce counternarratives, vocabularies, and legal institutions, including new ge-
ographies within which to recalibrate justice practices, we must understand how
particular affects make them possible and how they circulate to constitute new

alliances that are regulated according to technocratic and social practice regimes.

Emotional Constructions and Deconstructions of Justice in African Contexts:
Affective Justice and Affective Reattribution in Practice

When the 1cc was launched, advocates aspired to use international law as a
beacon of emancipation and a solution to a perceived absence of justice across
the African continent. The thirty-two African states that worked through
their constituencies to ratify the Rome Statute in 1998 initially embraced the
rule of law movement as an extension of their commitment to Africa’s devel-
opment. They did so publicly, with ceremonial acceptance and celebratory
claims to membership. The memory of the violence that unfolded in Afri-
can regions in the 1980s and 1990s invigorated a moral conscience to act. In
order to embrace the 1cc, African stakeholders also had to face and seek to
transcend residual feelings of indignity and anger stemming from the inac-
tion of international publics during the Rwandan genocide, the injustice of
South African apartheid, and the multiple impacts of European imperialism
across the continent. In order to accomplish this emotional transition, many
actors within African countries took moral leadership from luminaries such
as Bishop Tutu, whose emphasis on truth and reconciliation in the South Af-
rican context had privileged the setting aside of public manifestations of anger
in response to injustice in order to verbalize past wrongs and forge a pathway
toward forgiveness. Forgiveness represented the emotional blooming of truth,
which emphasized the institutional, not only personal, dimensions of apart-
heid’s violence. The truth and reconciliation strategy involved highly public
and often exaggerated displays of emotion, including particular ways of artic-
ulating truth and of performing forgiveness in order to produce a new South
Africa predicated on collective justice.
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In Rwanda, the shocking images and stories of the mass slaughter of over
half a million Tutsis—black African bodies—and the inaction of international
actors contributed to the eventual establishment of both the role of traditional
justice known as gachacha (sitting under the tree) and the institutionaliza-
tion of the International Criminal Tribunal for Rwanda to adjudicate those
deemed most responsible for violence. Gachacha involved its own cultural
and performative articulations of justice, in which people were expected to
articulate suffering, admit to their crimes, and perform reconciliation. In
both examples, we see that emotional displays of forgiveness and reconcilia-
tion are not arbitrary. Nor are they necessarily insincere or always predictable
in relation to people’s national standing. They exist in a domain of personal
feelings and practices that operate within and serve to reify particular institu-
tions through which justice is negotiated. As I illustrate in chapter 1, emotion-
ally regimented conceptions of the “victim” and the “perpetrator,” as located
within particular racialized bodies, are part of this reification; they are part of
the moral imaginaries in contemporary rule of law landscapes.

A close analysis of the work that they do reveals how international and
other justice forms operate through emotional constructs and carefully
crafted campaigns. For as I introduced above and elaborate in this book, le-
gal encapsulation involves legalistic processes that make legible the subjects
of the law, and this is where technocratic international processes connect with
micro-individual bodily affects and feeling expressions. In the case of interna-
tional justice, it is the “victim” and “perpetrator” as fictive constructs who are
encapsulated within contemporary international legal frames.**> In African
judicial spaces, a popular counterfigure—the Pan-African freedom fighter,
male and black, and the victim of colonial injustices—is propelling the emo-
tional domains through which new justice formations are taking shape. What
is interesting is how these modes of seeing, engaging, and feeling are work-
ing through a biopolitical apparatus involving the pursuit of economic crimes

that are taking shape through responses to perceived injustice.

The Freedom Fighter within Pan-African Emotional Regimes

The key to understanding international justice in the contemporary period is
to recognize how legal encapsulation produces displacements and how those
displacements are leading to the erection of new institutions (in this book de-
scribed as the Pan-Africanist pushback). This jockeying to redefine justice en-
ables a dialectics of subjugation and emancipatory possibilities. For example,
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various stakeholders might insist that African independence is a misnomer
because independence marked the beginning of neocolonial governance in
which African markets adapted to world-market incentives, and that this pro-
cess not only fueled economic dependencies but also enabled corruptions of
justice central to the crisis of the African neocolonial state.®* Falling prey to
structural-adjustment development policies, African leaders dismantled so-
cial institutions and privatized the independence-era welfare state. In response
to the challenges of postcolonial economic development a sentimentalized
Pan-Africanist discourse is now being employed to reorient the terms of jus-
tice, from Western judicial mechanisms to politico-economic sites, to achieve
a reorientation of structural justice. This push for new justice arrangements
has reconfigured the basis on which international justice for survivors of vi-
olence has been articulated.®® For example, during Kenya’s anticolonial inde-
pendence struggle of the 1950s, Jomo Kenyatta—the father of Uhuru Kenyatta,
Kenya’s president from 2012 to 2016—was indicted and charged for murder
but also imprisoned for his efforts to free Kenya from British colonial rule.
Although he was convicted as a perpetrator of criminal violence, his track
record as a revolutionary inspired reverence from large numbers of Kenyans
who viewed him as primarily a freedom fighter for Kenya’s independence.
This reorientation of justice focuses on the way histories of plunder and
unequal political economic formations in African countries are encapsulating
alternate iconic affects—not just the anticolonial freedom fighter but figures
like the displaced villager as well. These are now being packaged and dissem-
inated through countercampaigning strategies and affective performances
which insist that legal solutions must be firmly linked to a broader disman-
tling of neocolonial structures of oppression that Africans encounter at ev-
ery level, from the rural villager to the cosmopolitan head of state.*® Thus,
through the power of reattribution, an emergent African geography of justice is
developing as a counterpoint to what is seen as hegemonic structures of West-

ern approaches to international justice.

Reattribution through the Reorienting of the Terms of Justice

Various members of the African Union have pushed back against anti-
impunity assertions of justice and have insisted instead on the relevance of
histories of injustice. While the memory of the Jewish Holocaust and the
Nuremberg trials haunts the historical imagination of various anti-impunity

ICC supporters, it is not necessarily seen as central to the historical imaginary
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among those engaged in Pan-Africanist mobilizations. Instead, some of those
angered by mass atrocity violence in African countries look to African co-
lonial and neocolonial tragedies, including long years of apartheid violence
in South Africa and the genocide in Rwanda, for a countering set of affects.
In his opening statement at the Thirteenth Ordinary Session of the Confer-
ence of the Committee of Intelligence in 2016, President Kagame aserted, “Ac-
countability for crimes is a principle that the African Union endorses, without
ambiguity. But politicizing justice, and deploying it more or less exclusively
against one continent, or pursuing it selectively for whatever reason, is not the
answer. . . . It is a form of ‘lawfare’ where international law is abused to keep
Africa in a subordinate position in the global order”®” This notion of the 1cc
as lawfare—the use of law to engage in social, political, or military battles—
implies the deployment of law and its institutions to defeat African author-
ities through displacing perceived sources of violence. Similar responses of
anger against lawfare have included direct accusations of racist and imperial
motivations.*® For example, at the end of an AU session in 2013, the Ethiopian
prime minister and chairman of the Au, Hailemariam Desalegn, argued that
the “process [that the] 1cc is conducting in Africa has a flaw; the intention
was to avoid any kind of impunity, ill governance, and crime. But now the
process has degenerated into some kind of ‘race hunting.”®

For many, then, the 1cc has come to embody evidence that colonialism
still exists, now in a new form. And yet critiques of the 1cc can, in turn, serve
to simplify the character of the critics, papering over their own public contra-
dictions. For despite President Kagame’s international reputation as a leader
preaching reconciliation, a man who as a child escaped death during the killing
of ethnic Tutsis and who is now seen as having led Rwandans to rise above age-
old divisions and the horror of genocide, he is also popularly seen as having
exploited Rwanda’s tragic history to produce a Tutsi-dominated authoritarian
regime with a track record of suppressing opposition and covering up its own
violence. As a strategy for managing this internal contradiction, he and oth-
ers have sought to attribute Rwanda’s violence to alternate sources, including
colonial inequalities that led to the invention of ethnic and racial differences.

One form of reattribution has involved blaming European colonialism and
invoking sentimentalized narratives in support of the villager displaced by
colonial settlers or the anticolonial freedom fighter. Here, the sentimentalized
narrative strategies foreground structural injustice as a corruption of the jus-
tice principle, thus resulting in sentimentalized expressions that its constitu-

encies were known to interpret as anger. It is with the presumption that justice
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must be extracted from structural injustice that some African actors display
particular sentiments in arguing for political solutions. For example, echoing
other angry performances, President Museveni of Uganda expressed his dis-
may with the 1cC’s indictment of Kenya’s president-elect, Uhuru Kenyatta,
and the international pressure to influence Kenya’s elections against him. As

Museveni said during Kenyatta’s inauguration in 2013:

I want to salute the Kenyan voters on one other issue: the rejection of the
blackmail by the International Criminal Court and those who seek to
abuse this institution for their own agenda. . . . I was one of those that sup-
ported the 1cc because I abhor impunity. However, the usual opinionated
and arrogant actors using their careless and shallow analysis have now dis-
torted the purpose of that institution. . . . In Uganda’s case between 1966
and 1986 we lost about 800,000 people. How did we handle that sad his-
tory? Have you ever heard us asking the 1cc or the United Nations to come
and help us deal with that sad chapter of our history?*°

These sentiments, communicated to African constituencies and delivered
with tones of anger and irony, reflect the perception that the rule of law move-
ment has little space for considering the longer histories of inequality that fab-
ricated underlying structures of violence on the African continent. They also
encapsulate the resonant feeling of resentment that France and England (for-
mer colonial hegemons) as well as the United States (a contemporary empire)
continue to maintain a patronizing relationship with their former African col-
onies, a relationship that is expressed, among other ways, through deep ties to
military training, the use of force, and threats of regime change through inter-
national legality. This has manifested not only in military interventions and
NGo funding to propel anti-impunity work, but also in judicial control through
international courts. The predominance of African cases before the 1cc is caus-
ing many African heads of state and lawmakers to feel that the colonial man-
agement of Africa has returned in the form of international institutions such
as the 1cc. Articulations of critique and dissent, even by African warlords, can
gain strength and legitimacy because of a perception of underlying hypocrisy.

International law insists on an original presumption that justice should be
universally protected and pursued for all, and not just for Africans. But the
perception of a double standard in practice has led to the angry assertion by
many Pan-Africanists that Western liberal, sentimental legalism—embodied
by the anti-impunity movement—only serves to erase politics and fill vacant
spaces with icons that inspire empty social actions (such as hashtag activism
and “clicktivism”) without any material gains for African citizens.
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The perceived erasure of politics through legal encapsulation is seen as not
only rendering invisible deep histories of past injustices but ignoring the po-
litical potential of judicial action to create the conditions for future peace and
lived justice. Popular global governance mechanisms such as the 1cc are seen
increasingly as tools for maintaining Western power. Some who are protest-
ing the encapsulation of justice and its effects in African postcolonial states
are working to redefine it by retelling history and reattributing culpability. Yet
within this dialectic, many contradictions and complexities persist. For ex-
ample, critics within and outside Africa and its diasporas recognize that it is
contradictory for both Prime Minister Hailemariam Desalegn and President
Museveni to speak against the 1cc while they have been accused of crushing
antiopposition movements, leading to the deaths of thousands of their citi-
zens in Ethiopia and Uganda, respectively.”!

Such postcolonial state concerns, in which the leadership elite are blamed
for African violence, are facing serious challenges. On the one hand, in deal-
ing with the internal practices of the state and its economy, they are embed-
ded in limited forms of sovereignty that are constrained by contemporary
globalization. On the other hand, not only does the postcolonial state not
control key decisions that impact its economy, but state agents have not been
able to address its failed social institutions that leave the indigent underserved
and offer corruption and illicit violence as viable alternatives to structural in-
justice. Various African publics approach these challenges and complexities
in ways that demonstrate both their ambivalence toward their leaders and
the recognition of deep structural inequality that gives rise to state failure.
A new generation of African professionals and progressive activists recog-
nizes that the imposition of colonial structures of rule had a crucial deter-
minative effect on the postcolonial conundrum.®® They point to the myriad
ways that, throughout postcolonial Africa, structural inequalities produced
and still produce the conditions in which extreme forms of material violence
take shape. Within this broader critique, there is a range of positions regard-
ing where to attribute culpability in relation to the unraveling of formal colo-
nialism, the reckoning with African complicity in mass atrocity violence, and
the perpetual emergence of neocolonial structures.

Beyond the focus on who should be held accountable for mass violence,
the implementation of the Rome Statute and the subsequent events related
to the 1cC’s Africa indictments have also heightened additional debates and
emotionally fueled arguments about the 1cC’s ability to provide justice to sur-
vivors, as they themselves define it, and to resolve political violence in Africa
through judicial solutions. Many have come to resist anti-impunity argu-
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ments that the 1cC’s forms of legal justice are the best way to pursue justice,
rejecting it as a mode of justice activism, citing other structural inequalities as
the basis for African violence.

However, by rethinking Wilson’s assumptions about the basis upon which
survivors are relevant to the international justice project, the reality is that vari-
ous justice imaginaries—such as the “perpetrator” and the “freedom fighter”—
operate through emotionally infused icons that draw on deep-seated histories
and psychosocial feelings that compel social action. The freedom fighter be-
comes an icon of justice, a redemptive body who preserves the traces of past
actions and brings them into the present as potentials.”> As Brian Massumi
writes, “The body doesn’t just absorb pulses or discrete stimulations; it in-
folds contexts”** Through the vehicle of the iconic body, constructed through
sentimentalized affect, we experience the embeddedness of history in future
sociopolitical effects. This imbrication of the past and the present through af-
fect shapes what Bill Mazzarella refers to as the “pragmatics of institutional
practice”®® Affects articulated through institutional practice emerge as emo-
tional appeals used to address larger sociopolitical concerns, such as racial
targeting—feelings that the 1cc is an extension of a colonial disciplinary ap-
paratus. Some emotional forms invoke deeply known histories and reattribute
what many see as illegitimate hegemonies of the past to reframe new justice
narratives about contemporary events and actors. Similar to the noteworthy
interventions like that of Jacques Vergés’s “rupture defence’—an attempt to
challenge the court’s legitimacy by calling into question the basis upon which
particular social truths and histories are narrativized—through disjunctural
narratives in the legal defenses of Slobodan Milosevic at the International
Criminal Tribunal for the former Yugoslavia or Khieu Samphan at the Cam-
bodian trials, we see how narrative ruptures inhere through the telling of dif-
ferent renditions of histories of violence.”® Similarly, various people who are
suspicious of the legal power of 1cc-based justice have invoked European co-
lonialism as a continuity of 1cc justice. As anti-Icc sentiments are articulated,
particular component parts of affective justice are deployed to shape it. And it
is here in the spaces of refusal that new legal-justice formations are being as-
sembled in particular ways.

What we are seeing is the formation of new domains of justice making that
are not manifestations of an evolutionary progression of judicial justice cas-
cading toward a new, enlightened form.”” Rather, in response to the feelings of

injustice in an unequal world, those pushing back against the justice-as-anti-
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impunity discourses are reconceptualizing justice and attempting to differen-
tiate African approaches to international law by embedding them in renewed

spaces for reasserting the terms by which justice is reembodied.

Institutionalizing New Spaces of Justice: The African Court, Transitional Justice,
and lts Pan-Africanist Affective Regimes

In the pages that follow, I demonstrate how various postcolonial affects, em-
bedded in psychosocial responses to various forms of violence, function within
particular Pan-Africanist emotional assemblages that—despite the construc-
tion of racial imaginaries—constitute the feeling expressions of various con-
stituencies, not always predictable racially or ethnically constituted groups.
The dynamics of race making is also about sense-making imaginaries that are
not objective or empty.”® These are lived experiences that foment emotional
alignments with others who feel similarly. Embodiments of emotion con-
fer belonging not to social categories that map neatly onto traditional group
identity markers as the anthropological field once knew them—Ashanti,
Tutsi, Dinka, Kikuyu, male, or female, for example. Instead, by studying the
ways that people communicate their senses of obligation through symbolic,
verbal, bodily, and technocratic expressions, a focus on emotional responses
that align with regional or global assemblages can show how particular alli-
ances are possible and others rendered unfeasible.” One of the ways this is
done is through feelings about culpability.

Concerted efforts to expand culpability to actions deemed criminal yet not
legible within the Rome Statute’s legal architecture mobilize persons accord-
ing to particular feeling climates or personal commitments. The 1cc is also
not the only tool for addressing mass atrocity violence, nor does it dominate
the management of violence. In the case of the assertion of a new dominion,
a set of African spaces that buffer the spread of treaty-driven prosecutorial
institutions such as the 1cc, other domains are defined by the rallying call,
“African solutions for African problems” Through such calls to action, jus-
tice is reoriented spatially and temporally within deeply sentimental histories
of African subjugation. These forms of reattribution highlight the way that
emotional regimes function and create a biopolitics of feeling that shapes the
emotional climate within which justice is articulated.

The attempt to establish an African court with criminal jurisdiction to ad-

judicate cases currently pursued by the 1cc is a striking example of how re-
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attribution can generate structural transformation, as well as an illustration of
how emotions are deployed through historic symbols to regulate sentiments
and constitute community. The African Court is the product of spatial and
temporal reconceptualizations of international criminal justice as it functions
within African landscapes. It is the outcome of an effort to conjure an African
geography of justice through sentimentalized invocations of Africa’s place in
an increasingly interconnected world. But as we shall see, not only is the idea
of international justice being reconceptualized in relation to how solutions to
violence ought to be addressed, but, in an attempt to move beyond what is seen
as the 1cC’s politically driven core crimes, stakeholders of the African Court
project have introduced additional crimes—economic crimes—that they con-
sider to be symptomatic of the “true root causes of African violence”'*® These
include piracy, mercenaries, terrorism, corruption, illicit exploitation of natu-
ral resources, money laundering, the unconstitutional change of government,
and the trafficking of drugs, persons, and hazardous waste. The focus on pros-
ecuting these crimes reflects an effort to articulate a new understanding of
what constitutes justice in an African context. It attempts a shift away from
the 1cc’s framework that centers exclusively on individual criminal account-
ability toward a more expansive notion of culpability that includes corporate
criminal liability. Within the logic of the African Court, corporate leaders
could be held accountable for their role in seeding the underlying conditions
that generate mass violence. The African Court is a concrete example of how
a new Pan-Africanism operating at a regional scale is emerging at the site of
justice making in order to make new claims on African governance in oppo-
sition to perceived neocolonial justice campaigns.

Pan-Africanism has been defined as a “movement of ideas and emotions,”
reflecting an “underlying unity of emotions and ideas in the black world”**!
At the roots of the movement are deep feelings of dispossession, oppres-
sion, persecution, and rejection that appear congruent with contemporary
material conditions on the continent. The impetus for Pan-African mobili-
zation emerges from an emotional response to what Colin Legum refers to
as a feeling of “loss [that] came [from] enslavement, persecution, inferior-
ity, discrimination and dependency. It involved a loss of independence, free-
dom and dignity.”*** Pan-Africanist philosophies originated in the late 1800s,
and the first Pan-African Congress was held in London in 1900, spearheaded
by a range of black intellectuals and African elite students in the diaspora.
Pan-Africanism as a coherent political movement was formally launched

in 1958 at the First Conference of Independent African States held in Accra,
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Ghana, where Patrice Lumumba was a key speaker. The 1958 version of Pan-
Africanism held as its prime objective the solidarity of black people around
the world and the assertion of “Africa for Africans,” which involved the pur-
suit of independence and the rejection of colonialism in all its forms. Other
features involved the aspiration for a United Nations of Africa—a continent
unified through regional federations—as well as the reemergence of an Afri-
can renaissance to recover and recast African societies and cultural traditions
into neo-indigenous forms.

One approach to the African renaissance involved drawing on the best of
Africa’s cultural forms and combining them with contemporary ideas that
were deemed desirable. Other viewpoints in the movement included an im-
pulse to construct and project African nationalism as an alternative to tribal
and territorial affiliations; the rejection of communism and the reinvigoration
of African economies as engines to replace colonial economic markets; the in-
sistence on African societies rather than colonial metropoles as the necessary
beneficiaries of development; an adoption of contemporary democratic prin-
ciples; a rejection of violence as a viable method of struggle; and the adoption
of a notion of positive neutrality, which involved the development of what was
referred to as a nonalignment movement of African states with global pow-
ers, in particular China, the United States, and the former Soviet Union.'®®
Thus, it is critical to understand the multifaceted history of Pan-Africanism
in order to make sense of its contemporary revivals (such as “African solu-
tions to African problems”). Yet Pan-Africanism, it is important to note, did
not critique the myth of racial homogeneity. It contested its inscriptions of in-
feriority. The paradox of Pan-Africanist narratives is that they produce both
a language for the rearticulation of black pride and also reinstate the myth of
African unity. The production of Pan-Africanism, then, entails a fiction of ra-
cialized and experiential unity and because of this, the terms that define Af-
ricanness exist within domains of historical subjugation that shape the ways
that postcolonial anti-imperial sentiments emerge and how their related col-
lectivities come into being.

The historically rooted variations in such emotively articulated sentimen-
talisms foreground the multiple ways African critics of Western liberalism
understand culpability. Some African political actors emphasize the injustices
of inequality while others call out the indignities of racism. Many foreground
a sense of pride in African control of Africa’s own future and lift up the Af-
rican Court as an example of self-determination over matters of criminality

and justice. While these points of view are distinct and particular in relation

FORMATIONS, DISLOCATIONS, AND UNRAVELINGS 37

This content downloaded from 103.90.149.6 on Sun, 01 Sep 2024 15:00:21 UTC
All use subject to https://about.jstor.org/terms



to each other and to the history of Pan-Africanism, they work in concert as
they attempt to rectify the legacy of Africa’s structural inequalities and shape

the contours of new African judicial spaces.

The Work of Affective Justice in the Making of International Justice

As noted, in contemporary international justice circuits, popularly articulated
within anti-impunity social movement circles, the “victim to be saved” and
the “perpetrator to be stopped” have come to constitute the moral basis upon
which action for justice can occur. When the humanitarian and international
justice movement uses aesthetic imagery of bodies to be saved in order to as-
sert strategies of rescue, we see a professional human rights class seeking to
crystallize and activate an international citizenry around the idea of ending
impunity as the preeminent deterrence for violence and suffering. This nar-
rative moves us beyond the direct experience of suffering and into a disem-
bodied, mediated experience where contemporary justice needs an exemplary
judicialized “victim” (also see Sara Kendall and Sarah Nouwen, 2013).

Law garners its authority through emotional affects that produce various
forms of encapsulation, and through this process power is made real through
various emotive appeals. These expressive practices reflect utterances that al-
low relevant components of justice assemblages to exercise their related capac-
ities yet retain their component properties. In maintaining their properties,
new discursive domains are produced and used to further concretize preexist-
ing forms of segmentation. Those victimized by violence who have particular
personal stories, captured in sound bites and captions, represent a hyper-
embodiment of suffering that can be acted through a biopolitics of protection-
ism through which the international community engages. The emotive figures
for invoking suffering are increasingly racially embodied as black or brown, or
Muslim and male, and the responses to such racialized justice sensoria have
come to look and feel a particular way. But this is not because of something
endemic to race or ethnicity or gender. Rather, because of the way that the
symbolics of race operates within particular assemblages of cultural meaning
making, power, and possibility, the fiction of difference is reproduced accord-
ing to particular modes of seeing, feeling, engaging, and speaking. And, as
such, in various international justice assemblages involving African constitu-
encies, the manifestation of justice may look different because of the structur-
ing fields, such as various legacies from colonial institutions or the structure

of legal temporalities that shape how justice feels in particular spaces. But,
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again, key here are the ways that human suffering is decoupled from particular
spaces and reproduced through moral obligations that shape justice practices
in the contemporary period. By exploring how historically formed social loca-
tions, personal commitments, experiences, and affective practices that shape
people’s relationships to institutions like the 1cc and the African Union are,
as I have argued, regimented through particular structuring devices, such as
figures of “victims,” “perpetrators,” and “freedom fighters,” we can tease out
the institutional, historical, and moral orders that popularize various inter-
national justice emotional regimes.

As a conceptual framework for clarifying international justice assem-
blages, affective justice resonates at the level of both the individual (subjec-
tive) and the collective (social) consciousness. It is both the performative
dimension of sociolegal claims to justice—what Marianne Constable, quot-
ing Stanley Cavell, has termed “passionate utterances’—as well as the embod-
ied responses operating through particular regimes of feeling that shape what
Justin Richland calls law as both ideation and materiality.’** These forms of
segmentation are manifest in a range of ways, including constructions of ra-
cial difference through which particular bodily inscriptions are made mean-
ingful. For the contemporary period represents, as Achille Mbembe argues,
the manifestation of black bodies fluctuating between human and object as
the defining feature of the modernity of black life.'*® If this has relevance for
how we understand suffering bodies and invocations of justice for those bod-
ies, then the larger questions are: What imaginaries have emerged at this junc-
tion in the production of international justice? What does it tell us about the
modes of seeing, engaging, feeling, and speaking about both perpetrators and
those victimized by violence? How do these modes manifest in the embodied
affects that emerge in the field of international criminal justice? And what do
those affects and their emotional responses tell us about structural inequal-
ities as well as particular responses to them? To understand these processes,
we have to turn to how the emotional expressions of feelings link sociality and
justice in our globalizing world.

Affective Justice explores such restructuring processes ethnographically,
revealing how they are expressed through sentiments, spread institutionally,
and work to enforce the contours of emotional expression in particular ways.
In legal studies and studies of humanitarian formations, interrogating affect
can be a generative way to make sense of what feeling can tell us about the
outcomes of various legal rituals—such as trials, testimonies, or political set-

tlements. In the context of violence and its remedies, studying the deployment
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of emotional affects can help us to understand which emotions are likely to
mobilize support and with what discursive strategies.

By bringing together complex transnational processes with the study of
private, interior microprocesses such as individual emotions and the regu-
lation of public sentiments, Affective Justice invites us to reconceive interna-
tional justice through assemblages of psychosocial and political meanings
that are shaping new and old publics. Taking the products of the international
social imaginary as key modalities for understanding the enmeshment of in-
dividual sentimental responses and larger entanglements with history and
power, this book explores how the breakdown of particular social rules leaves
open a space for contesting the terms on which feeling rules are negotiated
and justice expressions are regulated in daily life.'*® These attempts to rectify
injustice make explicit the way that feelings of justice are expressed in daily
encounters with international legality and, as such, how their reattributive
rectification highlights the way that new remedies are put into tension.

What are the effects when international justice regimes invoke the figure
of the perpetrator as black, African, male, and/or Muslim, and the figure of
the victim as female, black or brown, and with child? There is a pressing need
to contemplate the role that affects play in justice projects and what imag-
inaries sustain these formations. And this is where the challenge of global
ethnography emerges: the complexities of transnational alliances require that
we remain analytically vigilant in our assessment of the categories and scales
within which we map these connections and through which we determine
the purpose. Through a chapter-by-chapter examination of the making, man-
ifestation, transfer, and institutionalization of feelings about justice, this book
explores the interpretive authority of legal stakeholders and publics as influ-
encers of the contours of various body politics. While new rule-of-law insti-
tutions are emerging as manifestations of new justice/governance projects,
the responses of stakeholders to these institutions are also providing alter-
natives for reconceptualizing justice and governance that are linked trans-
nationally yet play out in locally complex ways. The practices involved are
infinite and span from treaty drafting, ratification, and judicial application to
trial attendance, nomenclature adoption, and joking practices, to refusals that
involve rejections, withdrawals, and noncooperation declarations, as well as
the development of countercampaigns. What connects these practices are the
embodied feelings and emotional expressions that drive such acts. It is these
practices that are at the heart of this book and that clarify the central role of

affective justice in the making of international criminal law.
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Affective Justice is organized into six chapters that explore various aspects
and illustrations of the three dynamic components we have articulated: tech-
nocratic practices, psychosocial embodied affects, and emotional regimes.
Chapter 1 opens our inquiry into affective justice by exploring the techno-
cratic workings of legal encapsulation and its genealogies. It analyzes how a
particular narrative of justice as law has influenced the definition and protec-
tion of victims, as well as the judicialization of politics in the late twentieth to
early twenty-first centuries. As the justice discourse progressed, “the victim”
was invoked not only as the subject to be saved by new judicial mechanisms,
but also as the basis for protection through moral responsibility. By explain-
ing the rise of anti-impunity narratives and rethinking the unproblematized
notions of the “victim” and the “perpetrator,” this chapter maps a particular
set of formations through which to make sense of the rise of legal encapsula-
tion as a component part of contemporary rule of law assemblages. It explores
the conditions under which humanitarian discourses have gained traction us-
ing forms of sentimental attachment to produce the establishment of interna-
tional justice. Through that mapping it details the ways in which particular
campaigns have been deployed to substantiate such imaginaries.

Chapter 2 turns from the technical mechanisms of legal order to the inter-
subjective. It explores the role of passionate utterances and sentimentalized or-
igin stories, on the part of both 1cc advocates and critics, to consolidate con-
temporary alliances for and within institutions. By illuminating the workings
of affective regimes and their institutional expressions, the chapter explores a
key result of reattribution, that of affective transference, which produces par-
ticular forms of sentimental attachments in situations that could be argued to
have otherwise unrelated causality. The connection between one distinctive
national or military trial and a criminal tribunal, or the attempt to connect co-
lonial indictments to the 1cc’s charges for Kenya’s postelection violence, pro-
vide examples of the sentimental language and strategies by which these social
imaginaries of justice are alternately internationalized and regionalized for in-
stitutional purposes. In this chapter, we see examples of how protest speech
and celebratory rhetoric have harnessed particular sentimental histories and
icons to consolidate communities and institutionalize feeling expressions.
We also see how audiences respond to these rhetorical strategies. This moves
us closer to understanding the affective politics of social protest through the
strategy of reattribution and its unifying and galvanizing potential.

Chapter 3 explores another key affective formation in the international jus-
tice assemblage: the ways in which online justice campaigns are deployed to
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produce a highly diversified international community with newly mediated
victims. The Kony 2012 campaign that anti-impunity activists used to bring the
leader of the Lord’s Resistance Army in Uganda to justice is illustrative. These
kinds of campaigns are increasingly propelled by biotechnology and senti-
mental discourses designed to mobilize publics through new moral regimes
of saving people and preventing suffering. The deployment of the #BringBack
OurGirls campaign a few years later also reflects these strategies. In this case,
the global #BringBackOurGirls campaign was mobilized by concerned citi-
zens, celebrities, activists, and governments worldwide to try and save hun-
dreds of girls abducted in Chibok, Nigeria, and to pursue the prosecution of
Boko Haram as perpetrators of that violence. This campaign is a particularly
striking example of how political action can be spectacularly driven by emo-
tional reactions and aspirations. Such justice campaigns drive and shape re-
sponses to international legality but are not always the most useful or effective
ways of understanding real individuals and their social worlds.'*” These cam-
paigns often reveal more about the Western professional class than they do
about African victims; they are emotional lenses through which we see only
certain positions, and they reflect the traditions of practice through which
particular attachments and commitments are emotionally embodied.

This chapter also examines how the temporal immediacy of “the now”
structures the demands and expectations about equality, such as how the im-
agery of girls denied an education by radical Islamic militants became the
object of global empathy. However compelling, this popular temporality of
justice with its aesthetics of care, compassion, and narrowing sense of time
to the urgent now has not added up to its promise of delivering justice. Some
of its subjects are pushing back, resisting the hegemonic narrowness of legal
time and urging a historical understanding of the root causes for Boko Ha-
ram’s terror.

In Chapter 4, I extend the previous discussions to consider the workings
of reattribution in response to technocratic legal considerations having to do
with legal time as an ordering modality of legal encapsulation. By examining
how the figure of the perpetrator is produced through the convergence be-
tween space/time, culpability, and sentimentality, we see how international
rule of law assemblages shape the domain within which emotional regimes
propel particular understandings of justice. With its strict understandings
and juridical demarcations, legal encapsulation concretizes a sense of stability
about who is a perpetrator and how such a figure should be understood and

contained. Yet this legal temporality is immediately challenged by questions
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about jurisdiction, admissibility, and evidence, as well as competing feelings
about the reattribution of culpability. The question of who is responsible for
violence against those victimized by violence automatically raises ambiguities
about how we measure culpability, particularly in relation to political, social,
and historical contexts.'®® This chapter explores these issues through the case
of Kenya’s Uhuru Kenyatta and William Ruto, whose 1cc indictments cohere
with and confirm the international image of the African perpetrator. Kenyatta
and Ruto deflected and challenged that imagery with their own slick, techno-
logically mediated campaign that used reattributive approaches to reconcep-
tualize culpability through a colonial-postcolonial continuum. Further, many
survivors protest the designations of criminal responsibility strictly in relation
to individual responsibility, especially when they connect historical inequality
with contemporary feelings that justice has been corrupted. This chapter also
examines temporality and the reattribution of culpability from the perspective
of survivors of the type of violence the 1cc attributes to Kenyatta and Ruto.

Chapter 5 follows the discussion of affective politics of social protest and
campaigns by exploring how new cartographies of transitional justice are be-
ing drafted to reframe the debate around the judicialization of African vio-
lence. With reattribution as a core component of affective justice, I begin by
showing how AU advocates have built key campaigns, such as their “Silenc-
ing the Guns” and “I am African, I am the African Union” fiftieth anniversary
branding, in order to reattribute justice in Africa. These campaigns operate to
reroute emotional sensibilities through new geographical justice imaginaries
shape the material and psychosocial body. These imaginaries, in turn, shape
Pan-Africanist emotional regimes and mobilize the imagery of Pan-African
histories to produce juridical, democratic, and economic possibilities on the
African continent. By linking histories of Pan-Africanist sentiments to the af-
fects that shaped the work of the Malabo Protocol—the treaty that amends
the African Court of Justice protocol to establish a new African court with ju-
risdiction over human rights and general and criminal matters—the chapter
shows how its formation involved attempts to gain authority by incorporat-
ing the relevance of deep inequalities in Africa’s history. This unfolded as the
drafters of the protocol also innovated new ways for political actors to navi-
gate the relationship between legal and diplomatic strategies. Ultimately, the
chapter rethinks the classic tribunal-centric purview for understanding vio-
lence and its causes and instead explores the remaking of African regional in-
stitutions as an example of affective justice.

Institutionalized affects are central to how the judicialization of politics is
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taking shape in the contemporary period, and, in this light, chapter 6 explores
what technocratic legal instruments are being envisioned as alternatives when
ICC justice approaches are deemed inappropriate or do not work in the con-
texts in which they are intended. By examining various judicial possibilities
and limits, this final chapter highlights various African actors and their at-
tempts to manage the judicialization of justice. These have manifested in an
effort to expand the list of actionable crimes to include those that have en-
abled violence in Africa, as well as modes of responsibility that include corpo-
rate criminal liability. This introduction of new modes of liability represents
particular attributions of culpability that go well beyond the individualiza-
tion of criminal responsibility. Rather, they highlight attempts to reattribute
the terms for justice through legal and overt forms of political rearticulation.
The crimes adjudicated per the African Court’s Malabo Protocol and the pro-
vision that grants immunity to sitting heads of state—contrary to the Rome
Statute’s insistence on the irrelevance of official capacity—highlight how im-
portant it is to include the history of Europe’s plunder in Africa, its legacies of
inequality, and the perception that the 1cc continues to control the terms of
African subordination in how judicialized justice is both resisted and strate-
gically used through the African Court.

These issues lie at the core problematic of the formation of the African
Court, especially in relation to the 1cc. For, ultimately, the emotions that have
produced the responses to legal encapsulation are not unrelated to the goals,
objectives, strategies, and deliberations of the project of liberalist lawmaking
itself. They are constitutive of it and require that we uncover the structures of
social politics that shape how individuals express emotional responses. Ul-
timately, we see that feelings of justice are not separate from power and its
interpretive impetus for legitimizing social action. They are fundamentally
expressed through histories of meaning making around inequality, equality,
and the regulatory body politics that shape how sympathies are conjured and
produced. The aesthetics of expressions, reactions to perceived racism, and
claims of inequality highlight the extent to which emotions are a function
of power, legality, hierarchy, authority, and legitimacy, as well as sites for ex-
ercising and enforcing feelings and feeling structures through their alliance
with various institutions.

In the pages that follow, Affective Justice aims to show how international
justice works through attempts to regiment itinerant emotions and regulate
particular social imaginaries. This is how liberal legality gains its power and
how alternatives are produced. Through these domains of power, affective jus-
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tice practices are mobilized through the law as tools of legitimation and its
various component parts to create the sense of immediacy, urgency, and inter-
national priorities. These affective justice mechanisms are powerful because
they shape public feelings and have the power to erase some forms of political
violence while placing others at the center of global moral concern. Under-
standing contemporary violence and its management by international justice
projects, such as rule of law assemblages, should involve thinking about the
way that international justice institutions are imbricated in complicated his-
tories and networks and, as a result, how unsettling emotions emerge from
those imbrications.

Is there unity to this justice formation? The context of mass atrocity vio-
lence has no unifying metaphor. The coming into force of the 1cc has pro-
duced an assemblage of intensities, spatial and temporal, whose affects are
rhizomatic and conflictual, turbulent and nonuniform. Ultimately, the com-
ponent parts of affective justice come together to constitute the nexus of le-
gal technocratic practice, emotional affects, and particular emotional regimes
and provide a promising site for understanding the relationships between law,
discourse, and feeling and between knowledge and power. The practices that
produce justice making are often invisible and may only become evident long
after tensions are documented. An investigation of affective justice makes
these practices visible in real time.
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