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INTRODUCTION

Law, Expertise, and Protean Ideas
about African Migrants

Benjamin N. Lawrance, Iris Berger, Tricia Redeker Hepner,
Joanna T. Tague, and Meredith Terretta

THE EXPERIENCE OF the African asylum seeker is at a crossroads. From
the 1960s to 1980s, asylum and refugee status was usually arbitrated
by referencing government reports and data produced by the United
Nations or other international or intergovernmental agencies. Today,
many domestic asylum and refugee status determination procedures
in the Global North—including those currently in operation in the
United States, the United Kingdom, Canada, and Australia—no longer
consider the impersonal or nonspecific nature of these data as consti-
tuting a solid or secure basis for individual claims. Increasingly, asylum
host nations are developing sophisticated, secure data-collection agen-
cies and storage facilities to provide so-called objective evidence (Good
2004a, 2004b) but with a national imprimatur. And as the numbers of
African asylum seekers have swelled dramatically, first in Europe and
now globally, countries with such diverse legal traditions as Argentina,
South Korea, and the Netherlands are increasingly demanding the pro-
duction of a specific report tailored to the experience of the individ-
ual claimant. Expert testimony, variously as a dispassionate assessment
of, sometimes in support of, and occasionally in opposition to, asylum
petitions and refugee status determinations now features regularly in
North American and European courts and in many other jurisdictions.
This book examines this transformation from the perspective of the

expert witness.
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It is well known among the practicing legal community that asylum
petitions and refugee status appeals accompanied by expert reports have
a significantly greater likelihood of success, but data on the use of ex-
pertise in asylum cases are critically absent. And just as adjudicators are
more likely than ever to draw upon expert testimony in determining
asylum and refugee claims, expertise is emerging as an academic niche
industry, with attendant standards, protocols, and guidelines (Good and
Kelly 2013) that mirror those of other legal fields with a rich tradition
of expertise, such as patent, copyright, and intellectual property law.
Moreover, though experts may often postulate from a disciplinary locus,
the venues that feature expertise and the authorities that draw upon ex-
pertise increasingly expose scholars to the interdisciplinarity of law, ac-
tivism, and social justice.

African Asylum at a Crossroads examines the dimensions of an emerging
trend undertaken by specialists in African studies, namely, the request to
produce an expert report for consideration as part of an asylum hearing
or refugee status determination. This is the first book to explore the role
of court-centered expertise as it pertains to African asylum claims, and it
is the first multidisciplinary anthology to focus on the legal subjectivities
of African refugees as a context for the production of new knowledge
and ideas about historical and contemporary Africa. The assembled chap-
ters were selected from papers delivered at a conference held in April
2012 in Rochester, New York, that explored the role and experience of
the expert and the employment of expert testimony in refugee status
determination venues. Together, the chapters depict, in broad spectrum,
the African migrant experience before adjudicators in the Global North;
they also provide a compelling and coherent framework in an emerging
subfield of research about African society and politics.

The evidentiary bases for the chapters in this book are primarily the
African refugee narrative and the expert report. Asylum petitions and
refugee status determinations are rich documentary archives tethered
to discrete legal contexts—variously, migration ministries, immigration
tribunals, courts of appeal, and panels of experts or citizen-subjects, ac-
cording to jurisdiction—by knowledge and expertise. Embedded within
asylum and refugee narratives and in their successive iterations in rulings,
judgments, country of origin information (COI) (Good 2015), appeals,
and precedents are analytical categories, constructed identities, and per-

sonal narratives of fear, trauma, and violence. Each time an expert is
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engaged to produce a report to assist in the determination of a particular
asylum or refugee claim, the archive of the contemporary African expe-
rience expands. And yet a paradoxical relationship is unfolding, insofar
as protean ideas about Africans—that is, ideas that are changeable and
unlikely to look exactly as they did when they were initially presented—
are giving way to what appears to be new knowledge. Whereas new ideas
about African cultures, languages, practices, behaviors, morality, ethics,
and attitudes emerge from asylum petitions and the expert reports that
accompany them, these percolate in Northern (read: Western) courts
and rarely appear to influence dynamics in the Global South. These new
ideas are assembled, embodied, and structured through positivist West-
ern legal frameworks, and introspective and intuitional attempts to gain
knowledge are often erased.

This volume constitutes the first attempt to establish a rigorous an-
alytical framework for interpreting the transformative effect of this new
reliance on expertise. Informed by a rich scholarly literature on the sig-
nificance of legal forums in African history broadly (e.g., Chanock 1998;
Moore 1986) and specifically the role of courts (Mann and Roberts 1991;
Roberts 2005) in the construction of African identities, relationships, and
subjectivities (Lawrance, Osborn, and Roberts 2006), this collection is
a logical extension of the growing interest in the intersection of law and
African social and political life (Burrill, Roberts, and Thornberry 2010;
Jeppie, Moosa, and Roberts 2010). Individual essays accompanying this
introduction, in concert, provide a powerful new avenue for developing
theory and method in our respective disciplines. Together, the chapters
reflect critically on the implications of using expertise and knowledge in
asylum and refugee adjudication; what constitutes expertise; the trans-
formation of the scholarly research agenda in tandem with serving as
an expert; the relationship between experts and adjudicators generally
(Lawrance and Ruffer 201 5a); and our relationships with the communi-
ties among which we work.

The chapters contained herein navigate the claims and counterclaims
of Africans and explore the ways in which experts and adjudicators con-
textualize these claims along the path to status determination. The ten
substantive chapters examine African claims based variously on a spec-
trum of persecutory experiences emerging from the individuals’ political,
ethnic, religious, racial, national, gender, and sexual identities. We exam-

ine the reinvigoration of historical paradigms in asylum courts, including
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slavery in Mauritania, as discussed by E. Ann McDougall, and witchcraft
in Nigeria and Tanzania, as discussed by Katherine Luongo. We reveal the
role of asylum and refugee status determination venues in the emergence
of analytical and social categories, such as female genital cutting, as dis-
cussed in the chapters by Karen Musalo and Iris Berger; statelessness, as
explored by John Campbell; and fraudulence, as deliberated by Meredith
Terretta. Thematically, the chapters encompass a variety of core juris-
prudence issues, including the role of precedent; the place of history and
memory; the role of customary law; the legal basis of credibility and/
or plausibility; the determination of and granting of standing as an
expert; substantiation and proof; historical patterns in the deployment
of expertise; and issues pertaining to research with legal subjects, among
them confidentiality, consent, discovery, and disclosure.

The focus on individuated experiences of expert testimony offers a
strikingly personal entrée into an unfolding crisis that is all too familiar.
As the UN Convention Relating to the Status of Refugees marked its
sixtieth anniversary in 2011, eight hundred thousand new refugees fled
conflicts in Céte d’Ivoire, Libya, Sierra Leone, and Somalia (UNHCR
20r11a, 5). Of the ten countries that produced the most refugees that
year, four were located in Africa. Somalia ranked third in the world, just
behind Afghanistan and Iraq. Sudan followed in fourth place, and the
Democratic Republic of Congo ranked fifth. Eritrea was ninth worldwide
(UNHCR 20113, 14), yet it bore the ignominious distinction of generat-
ing the highest number of refugees globally when measured as a percent-
age of the total population (UNHCR 2010). Now, as in past decades, as
JoannaT. Tague’s chapter demonstrates with respect to Mozambique and
Tanzania, the African continent is an epicenter of refugee crises.

Although most Africans fleeing across international borders remain
in neighboring countries or regions (UNHCR 201 1a), tens of thousands an-
nually attempt to access wealthy, industrialized nations to file individual asy-
lum claims with domestic authorities. Countries of the Global North and
former colonial metropoles remain ideal destinations. Yet as securitized
migration policies and discourses foreclose access to Europe and North
America especially (Squire 2009), precipitous spikes in asylum seekers
appear in countries such as South Africa and Israel. Mobility routes,
strategies, and destinations shift and change in response to the limits of
official migration avenues. Whether due to the inability of the humanitar-

ian framework to cope with the sheer rnagnitude of displacement or to
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the pervasive hope that safe haven will be guaranteed in nations touting
human rights and the rule of law, many Africans have simply evaded the
classic refugee regime and its promises of “durable solutions.”!

Utilizing a range of complex strategies that include both legal and
extralegal dimensions, African asylum seckers demand recognition as
individual rights-bearing subjects amid the bureaucratic indifference
and xenophobic hostility endemic to the nation-state system and the in-
stitutions that manage, and increasingly “actively produce as illegal mi-
grants,” out-of-place people (Scheel and Squire 2014, 192). Although
asylum seekers are a very small percentage of all refugees (approximately
900,000 out of 15.2 million refugees in 2011; UNHCR 2011b, 6),
African asylum mobility constitutes deliberate agency and perhaps even
political resistance. It is an indictment of the political and economic con-
ditions that necessitate migration as well as the humanitarian schemes
that are ostensibly grounded in human rights norms and yet often expe-
rienced by migrants as dehumanizing, unaccountable, and callous (Agier
2007; Verdirame and Harrell-Bond 2005).

In order to make sense of expert testimony production within the
dynamic field of refugee and migration studies, we offer our readers this
introduction to the realm of expertise in the context of asylum and refu-
gee status adjudication. What follows is our collective attempt to harness
our common experiences as experts in the most generalizable sense. We
five authors are not lawyers, but what we narrate here reflects a long-
term dialogue with legal concepts, demands, expectations, and catego-
ries. We first examine the task of the expert and address the specific role
of serving as an expert in immigration courts in the broadest sense. As
we demonstrate, the expert may not be viewed in isolation; rather, the
capacity to bring expertise into the courtroom is very much managed by
the presence of legal personnel, most important among them judges and
adjudicators. We then tackle what we describe as the craft of the expert.
Here, we argue that an expert report is not a simple document but one
that is produced through the conduits of rigorous training, acquired
academic knowledge, and an uncommon preference among African
studies scholars for critically engaged collaboration. Although the gold
standard for academic output—anonymous peer review—is not (cur-
rently) part of the production of an expert report, individual reports
nonetheless demonstrate the critical reflexivity and interrogative frame-
works of the authors’ scholarly and scientific methods.
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Building on this discussion, we turn to the specific issues and ideas
about Africans that unfold in asylum contexts. Refugee and asylum tri-
bunals, because of their increasing reliance on scholarly expertise, have
emerged as a critical site for the production of knowledge about contem-
porary Africa. A dependence on narrowly political reports on country
conditions has given way to complex arguments about the emergence
of identities, subjectivities, and practices, such as the prevalence of new
sexual identities and sexual minorities, as discussed in Charlotte Walker-
Said’s chapter. The textuality of the expert report is marked by three
common elements: the exigencies of juridical proof, the substantiation
of the claimant’s credibility, and the humanitarian trope of the deserving
refugee (Mamdani 1996, 2010). And we uncover an uncomfortable con-
tradiction embedded in the role of the expert—that in the production
of a report that often substantiates and validates the claim of the asy-
lum seeker, the expert reinforces the authority and power of a routinely
unjust and unfair refugee claim assessment apparatus (Ramji-Nogales,
Schoenholtz, and Schrag 2007). We conclude with some preliminary ob-
servations about disciplinarity and the prevalence of specific disciplines in

the expert witness capacity.

The Task of the Expert

In the most general sense, the role of the expert in asylum casework is to
testify as to the political, cultural, and social climate in the asylum seek-
er’s home country and to assess the degree to which he or she would be in
danger if repatriated. From the perspective of those people who may be
unfamiliar with the legal processes involved in asylum secking, the figure
of the expert may seem relatively straightforward and uncomplicated:
they may assume that the act of providing testimony in the courtroom
is the only—or at least the most important—task the expert performs.
Experts, however, do not only provide testimony. Rather, they fulfill a
range of tasks, often over several years. In point of fact, experts tend to
remain involved in asylum cases for the duration, or life span, of a case.
That many experts devote a considerable amount of time to asylum
casework is a direct reflection of the extent to which adjudicators rely
on expert knowledge in order to render decisions. Indeed, government
bureaucrats and courts need experts for a variety of reasons. For one,
adjudicators engage experts to clarify the social and political conditions
in the asylum seeker’s home country. Adjudicators may be able to access
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any number of public materials and reports (such as the annual US
State Department human rights reports) or private government data-
bases at the outset of an asylum claim, but all too often, such materials
are bald summaries, woefully inaccurate, or no longer current (Carver
2003; Good 2007). Consequently, they provide little assistance to judges
in their assessment of country conditions.

Adjudicators increasingly rely on experts in lieu of nonspecific coun-
try reports, but this often creates an adversarial relationship between the
expert and the court. The expert’s knowledge may counter the substance
or omissions of a country report, prompting the judge to question the
expert on this perceived inconsistency and leaving the expert to then
defend his or her own statements about country conditions (Good 2015).
Of course, the larger issue is that in times of political turmoil and social
upheaval, country conditions may change so quickly that the court cannot
access reliable information. Country reports may not be a comprehensive
source, but at the same time, it is unlikely that an expert would have been
in the country under question recently enough—or long enough, given
rapidly changing political conditions—to assess its political or social cli-
mate (Lawrance 2013).

Judges and immigration lawyers also need experts when the docu-
mentary evidence to an asylum seeker’s claims of persecution is insuffi-
cient, nonexistent, or imperiled by questions of credibility (Cohen 20071;
CREDO 2013; Lawrance and Ruffer 2015b; Millbank 2009; Norman
2007; Sweeny 2009; Thomas 2006; UNHCR 2013). Unfortunately, this
concern applies to the vast majority of asylum seekers, who typically
lack any documentation. They tend to either flee the homeland without
any pertinent legal documents or possess documentation that is not in-
dicative of (and thus cannot support their claims of) political persecu-
tion. For the asylum seekers, this is particularly problematic because, in
order to receive political asylum in the United States, for example, they
must prove that they have a well-founded fear of persecution in their
homelands (Shuman and Bohmer 2004, 394). Although the legal system
may place the burden of proof squarely upon the shoulders of the asylum
seeker, the expert also feels this burden, as his or her task is to fill in the
(often enormous) lacunae in knowledge and evidentiary bases for both
the asylum seeker and court officials.

Adjudicators ultimately need experts to assess the merit of an asylum

seeker’s claim to a well-founded fear of persecution and consistency with
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current country conditions. Questions may arise concerning the validity
of a given case, especially in an international climate where—as we see in
Terretta’s chapter—fears, rumors, and representations of African asylum
seekers as having forged documents or invented narratives abound. Be-
yond identifying bogus or fraudulent claims, however, the primary task of
the expert is to try to deduce how likely it is that a claimant would be in
danger if repatriated. To determine this, experts must assess a wide range
of evidentiary materials. In this light, several key questions emerge. Who
qualifies as an expert? At what point does someone’s particular qualifi-
cations, skills, and/or life experiences coalesce to make him or her an
expert? Where does the expertise lie—that is, on what, precisely, is this
individual an expert?

Putting aside the ethical implications of the term expert (and the rich
scholarly corpus debating the very idea that one can ever truly know and
represent “the other”), we first propose to historicize, albeit briefly, the
figure of the expert and expert testimony in the context of international
asylum procedures. At least until the 1980s, asylum legal procedures op-
erated within an informal climate of trust, one in which the applicant
was presumed to be telling the truth. Expert testimony from scholars or
professionals was almost unheard of. Since then, significant global geo-
political changes—including but not limited to the collapse of the Soviet
bloc and the end of the Cold War, as well as the birth of the Internet and
other globalized transnational technologies—have conspired to turn the
asylum experience upside down. The asylum process is now overshad-
owed by a “climate of suspicion, in which the asylum seeker is seen as
someone trying to take advantage of the country’s hospitality” (Fassin and
D’Halluin 2005, 600). Claims and counterclaims must be anchored by
objective data, publicly sourced information, and arguments substanti-
ated by scholarly evidence. This dramatic and rapid transformation in the
asylum procedure partly explains why adjudicators the world over have
increasingly come to rely on expert knowledge and expert testimony
(see Lawrance and Ruffer 201 5a).

Courts have relied on expert testimony for centuries in many differ-
ent contexts (Rosen 1977). But having experts working on and providing
testimony for African asylum casework is a far more recent development,
asTague’s chapter discusses. Until the era of decolonization, Africans—as
colonial subjects—did not have the option of applying for political asy-

lum abroad. Indeed, until the 1980s, political asylum seckers originated
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from all continents, particularly South America, but rarely from Africa. It
is perhaps no coincidence that the rise of a “climate of suspicion” in asy-
lum procedures in the Global North parallels the emergence of Africans
as political asylum seekers (see Hyndman and Giles 2011). And the emer-
gence of a new population of asylum seekers required the construction of
anew community of experts, or the creation of expert knowledge.

From the perspective of adjudicators, academics are eminently qualified
to serve as experts in African cases of political asylum. For several reasons,
the marriage of academia and asylum casework appears natural. For one,
an expert in any asylum case often needs to demonstrate that he or she
has spent considerable time in the country from which the asylum secker
originates: this is but one way to demonstrate an extensive knowledge
pertaining to the history and sociopolitical climate of a country. It is this
ability to ground oneself in a particular culture that enables the expert to
glean essential information on the structure of the community, as well as
the existence of particular political and/or social groups in the applicant’s
home country. In this way, the scholar is more expertly qualified than most
to assess the relationship between such groups and the applicant.

An expert is ideally fluent in the language or conversant with the cul-
tural idiom of the asylum secker, as Campbell’s chapter demonstrates.
And preferably, although by no means definitively, this expert can
demonstrate that he or she has recently been in the country or region in
question and can provide background information to the adjudicator that
is as current as possible. Adjudicators are acutely aware of the fact that
such criteria reflect the lifestyles of many academics working in Africa,
who have advanced university degrees and doctorates to showcase their
qualifications as experts (Lawrance, forthcoming a). Such experiences
in a particular country or region are typical of the academic system of
research and travel.

Yet experts may do more than testify to the conditions of a specific
country; many may also convey an expert assessment of particular issues,
themes, and subjects and are thus able to provide testimony regarding
those precise issues in asylum cases, irrespective of the asylum seeker’s
country of origin. We see this most clearly in Berger’s chapter narrating
her ability to serve on a case not because of her knowledge about the Cen-
tral African Republic but because of her expert knowledge as a historian
of women and women’s experiences in Africa. Further, the assumption

that only academics who have spent years living in a particular country,
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learning local languages, and absorbing the social and political norms of
that country are qualified to act as expert witnesses is misguided. Human
rights workers, health professionals, and international development offi-
cers also lead similar lives; their particular expertise is no less grounded
or vital than that of academics.

This prompts us to ask in what ways academic knowledge is distinct
from other forms of expert knowledge. One possible answer is that ac-
ademic training instills a theoretical grounding in the historical and cul-
tural nuances of the peoples and communities in the country about which
the individual assumes expert status. The mastery of cultural nuance is a
much-needed skill in asylum casework. For example, in order to fulfill
the requirements of the US Bureau of Citizenship and Immigration Ser-
vices, the Netherlands Ministry of Security and Justice, or the UK Border
Agency, the accounts that asylum seekers provide must meet certain cri-
teria. A version of the events that led to an individual seeking political asy-
lum ought to maintain a clear, consistent chronology. An account should
be clear about which individuals or groups in the country were perpe-
trators and which were victims. And asylum seekers ought to be able to
demonstrate that they were victims of political persecution—that is, not
of individual discrimination or oppression (Shuman and Bohmer 2004,
402). In cach of these capacities, academics as experts possess the ability
to translate cultural nuance within asylum narratives and recover the so-
ciological identity embedded or concealed in the narrative (Kam 2015).

Indeed, translation tends to occur on two levels. Asylum seekers
often arrive in the country of asylum and frame their persecution as per-
sonal trauma: the expert must then translate the case from “a personal
trauma into an act of political aggression” (Shuman and Bohmer 2004,
396). The academic as expert also translates cultural nuance on a sec-
ond level, for immigration officials and judges alike. Given fluency in
the asylum seeker’s language, an expert may review previous testimonies
to clarify issues of translation, extending also to the body language and
nonverbal communication characteristics of the asylum seeker—traits
that are often deeply embedded in cultural norms and that may easily go
unnoticed by someone not familiar with the cultural nuances the asylum
seeker embodies, as Fallou Ngom’s afterword explains. This type of trans-
lation is a complex interchange; Walker-Said’s chapter shows, for exam-
ple, that African sexual minorities must render their sexuality “legible” to

courts as well as to experts.
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Although experts possess unique capabilities to translate cultural
nuance, adjudicators often pose questions that they are unable to answer.
For instance, given the academic background of the expert, court offi-
cials may ask a particular individual to make certain predictions about a
specific case. Lawyers may ask the expert questions that cannot possibly
be answered with any certainty, such as, “If such-and-such were to hap-
pen, would this claimant be in danger?” For the academic experts, this
line of questioning is a catch-22.They can take a stance—say yes or no—
knowing that such speculation would be groundless (Wallace and Wylie
2014). Or they can be truthful and admit that they cannot predict the fu-
ture and do not know the answer to the question, though in so doing they
risk losing their own credibility in the eyes of the court, as McDougall’s
chapter demonstrates.

Experts, whether members of the academic community or not, ob-
viously can only speculate about what might happen if an asylum seeker’s
application were denied and he or she had to return home. All they can do
is determine the likelihood of persecution if a claimant were repatriated.
In this capacity, they are, in effect, sharing their professional opinion with
the court, and experts can become an “impediment” to asylum represen-
tation (Ardalan 2015). It is this sharing of an opinion that differentiates
the expert witness per se from witnesses in legal contexts other than
asylum and refugee status determination. Whereas ordinary witnesses
cannot express their opinions, asylum law allows experts to put forth
theirs, provided the opinions are “based on facts or data obtained using
reliable methods reliably applied” (Good 2008, S49; Rosen 1977). It is
the privilege and power of being able to express their opinions in such
a high-stakes scenario that requires all experts—academic or not—to
possess irrefutable qualifications that highlight their abilities to serve on
particular asylum cases (Dornell 201 5; Wallace and Wylie 2014).

Of course, expert testimony is not solely an academic domain. Even
though experts are often drawn from the academic community, this is
certainly not true in all cases; in the United States, for example, the Fed-
eral Rules of Evidence do not require this (Keast 2005, 1238). In some
instances, an adjudicator must admit an individual as an expert (Dornell
2015) and define the parameters of expertise; in other contexts, adju-
dicators rely heavily on the previous findings of their peers (Lawrance,
forthcoming a). Indeed, experts may be found in a wide swath of profes-

sions; they include human rights, international development, and health
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professionals (physicians as well as psychologists). The common, unifying
element among these practitioners is that each of them possesses a par-
ticular expertise within his or her field that lends itself to certain asylum
cases. According to US Federal Rule of Evidence 702, if such special-
ized knowledge will help the court to “understand the evidence or to
determine a fact in issue, a witness qualified as an expert by knowledge,
skill, expertise, training, or education, may testify thereto in the form
of an opinion” (Malphrus 2010, 3). Similar rules operate in the United
Kingdom, where expert reports are addressed to the court, not to the
asylum claimant, and must supply dispassionate and “objective unbiased
opinion,” subject to standards established by the 1993 Ikarian Reefer ruling
(2 Lloyd’s Rep 68) and other regulations (Good 2015; Lawrance 2015).

Recognition of this inherent breadth in expert knowledge means that
adjudicators increasingly look to experts in the medical profession to ex-
amine forms of evidence and provide testimony in asylum cases (Wallace
and Wylie 2014). After examining the asylum seckers physically, physi-
cians issue medical certificates that have the potential to become vital
forms of evidence attesting to the applicants’ previous persecution or
torture in their homelands (thus confirming their well-founded fear of
repatriation). According to Didier Fassin and Estelle D’Halluin (2005),
immigration officials are less and less willing to rely solely on the nar-
ratives of asylum seckers as the dominant evidentiary basis; to support
their claims, asylum seekers are discovering that courts require ever
more proof and additional forms of evidence. Though medical certificates
certainly cannot substitute for the narratives of the asylum seekers, such
certificates do have the potential to verify points in their accounts that
claim torture (Chelidze et al. 2015). In this way, the body of the asylum
seeker emerges as the place that “displays the evidence of truth” (Fassin
and D’Halluin 2005, 598).

As a form of evidence, the medical certificate is far from a panacea
(Kelly 2012). The United Nations embraced the Manual on Effective Inves-
tigation and Documentation of Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (also known as the “Istanbul protocol”) in 1999,
but this set of guidelines for documenting torture has proven more of an
obstacle than an asset in assessing asylum seekers’ claims to having been
tortured (Lawrance and Ruffer 2015b; Wallace and Wylie 2014). Unfor-
tunately, medical certificates often illustrate the degree to which “bod-

ies speak little”—after all, it is in the interest of the torturer “to silence
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them” (Fassin and D’Halluin 2005, 598). Torture need not leave physical
marks on the body, and medical certificates cannot evaluate the possible
psychological scars of torture. For this reason, psychologists and psychia-
trists constitute yet another source of expertise, and in this realm, courts
draw upon expert knowledge that is often part of a therapy (Gangsei and
Deutsch 2007; Marton 2014; Smith, Lustig, and Gangsei 2015).

Psychological evaluations have the potential to indicate that a claim-
ant has a viable fear of returning home, a fear that the physical body
cannot testify to and that thus has “no physical translation” (Fassin and
D’Halluin 2005, 602). It can, of course, be beyond the capacity of the
asylum seeker to speak about the trauma stemming from previous per-
secution, and the psychologist as expert deals with a range of issues that,
again, are far beyond the abilities of the social scientist. However, even if
anthropologists, sociologists, and historians lack the capacity to discover
this form of evidence, nonmedical country conditions experts may still
play a vital role in assessing the implications of medical or psychiatric
reports (Lawrance 2013, 2015). In an ideal world, where those deemed
experts could devote hours of their time to individual appeals, an array
of experts might work in coordination to create a comprehensive picture
of the asylum seeker’s past.

Whatever their professional or disciplinary backgrounds, all experts
perform certain common, overarching tasks (Good 2007), sometimes
without even realizing the precise import of their conclusions. Experts
examine a range of evidence in order to corroborate an asylum seek-
er’s claim—or possibly to assist in its refutation—by evaluating it for
consistency with their expert knowledge of the subject matter and the
field broadly. In this way, by drawing on their training, the experts en-
hance adjudicators’ capacity to determine if applicants’ claims are truth-
ful or whether those applicants are fabricating their claims by framing
them within their knowledge of specific country or regional conditions.
Experts engage with published government sources regarding country
conditions—for example, US State Department reports on human rights
practices in a given applicant’s homeland. And experts provide, in the
broadest possible sense, a cultural or idiomatic navigation of the asylum
process. When they first apply, many asylum seekers encounter difficul-
ties in language and translation; their narratives are not chronological; and
they cannot articulate how their persecution was politically—rather than

individually—motivated. In this way, asylum seekers are often neither
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able nor ready to present their applications in terms that are “recogniz-
able” to adjudicators (Shuman and Bohmer 2004, 400). And yet in each
of these missteps, the expert has the capacity to contribute his or her
expertise and thus make the process a little more navigable.

Experts, therefore, not only originate from a wide swath of the pro-
fessions but also interpret a wide-ranging spectrum of evidence. The
knowledge bases and skill sets of experts are diffuse and extensive. But
the tasks required of them are also sweeping, and thus, what constitutes
“adequate qualifications” to testify as an expert “should be broadly de-
fined” (Malphrus 2010, 8). It is essential to bear in mind that because the
figure of the expert is diffuse, expert knowledge is itself diffuse. Given
the extent to which experts assess evidence within their respective fields
and render evidence accessible or knowable to immigration judges, their
testimony may be “potentially determinative” in the final decision of
whether an asylum seeker’s claim is successful (Malphrus 2010, 1).

Throughout the life span of an asylum case, the ultimate predicament
of the expert is to facilitate a determination by providing the necessary
and appropriate perspective while remaining unbiased and impartial.
Personally, politically, and professionally, experts ought to engage with
the applicant and the case dispassionately. Becoming emotionally invested
in a particular claimant or case compromises the authority of the expert
in the eyes of the court, for if the expert becomes invested in a case, it
may appear as though he or she cannot assess the evidence fairly.

The Craft of the Expert

Although there is much to critique about domestic asylum procedures (as
the contributions in this volume attest), the opportunity to present one’s
case directly to an adjudicator in a wealthy country with a well-developed
system for asylum adjudication is clearly preferable for those who can
achieve it. As Terretta’s and Tricia Redeker Hepner’s chapters demonstrate,
the nature of transnational relations among many migrating African popu-
lations means that asylum procedures are often well understood in advance,
including the role of the expert. Together with legal counsel, the expert can
help articulate or even translate culturally and politically specific dynamics
of a claimant’s case with respect to domestic and international human rights
law (Ardalan 201 ). Such options are rarely, if ever, available for the masses
of refugees awaiting a durable solution overseas—a fact that is by no means
lost on African migrants themselves.
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As the numbers of asylum seckers grow and anxieties in would-be
host countries mount regarding potential terrorists or “bogus” claimants
seeking better economic futures or health care (Lawrance 2013, 2015;
Scheel and Squire 2014; Stevens 2010), academics with expertise on
countries producing such migrants become key players in the asylum
process and the outcome of claims. Yet despite the increasing involve-
ment of academics in African asylum claims, a rich body of scholarship
reflecting on asylum and the role of expert knowledge has been slow to
emerge (exceptions include Good 2004 and 2007; Lawrance and Ruffer
201 5a; and Mahmood 1996).

But what constitutes the craft of the expert? And what possibilities
and limitations coalesce around it? Given the considerable time invest-
ment required for asylum casework—the vast majority of it offered on
a pro bono publica basis—and its lack of recognition within university
reward systems, what motivates academics to participate? And as we in-
creasingly worry over the implications of our roles, why do we persist?
Certainly, many researchers who serve as expert witnesses are motivated
by ethical and moral commitments to those among whom they have
worked, lived, and studied. Such imperatives have a venerable history and
are rooted in solid methodological and theoretical justification, especially
in anthropology. Experts are themselves situated within dense networks
of contacts formed over years of research and field study, responsive and
even accountable to the expectations of claimants who request, poignantly,
that we explain to authorities “what it is like in my country.”

Lacking regular, meaningful extra-academic outlets for the practical
application and dissemination of our (sometimes arcane) knowledge, we
look at asylum as a critical arena in which our scholarship truly matters.
Our collaborations with counsel and claimants allow us to help shape
legal argumentation and perhaps the law itself as we coproduce narratives
and arguments in a high-stakes context. Though often behind the scenes
rather than at center stage, the expert is nonetheless a major actor in the
asylum process, not a peripheral bit player who dips in and out. Many
academics entering the world of asylum casework remain there; they are
manifestly committed to assisting the people they have studied through
the pragmatic application of their knowledge. Many also find that the
rewards of helping to secure safety for a deserving person—of achieving
a small human rights victory—are inherently more satistying than the

rewards of academia.
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This is not to say that the role of experts in asylum procedures is
unproblematic. As Hepner’s chapter demonstrates, experts are neither
naive nor uncritical of their role, and the same is true of attorneys and ad-
judicators, as McDougall’s and Campbell’s essays also evidence. As Carol
Bohmer and Amy Shuman argue in their chapter, pitfalls, tensions, con-
tradictions, and unintended consequences abound. Expert knowledge
may contribute to the reification of fluid and complex social, cultural,
and political realities and the decontextualization of the claimant from
his or her political subjectivity to make his or her experience legible to
the law (Bloomaert 2009; Fassin 2012; Speed 2006). The very nature
of the expertise rendered must conform to legal standards and assump-
tions about an asylum secker’s lack of credibility, therefore participating
in the exclusionary logic of securitization (Squire 2009; Smith, Lustig,
and Gangsei 2015). And though one of the critical skills of experts is
their ability to render, into a language and cultural frame comprehensible
to adjudicators, experiences that are highly embedded in specific cul-
tural and politico-economic contexts (Bohmer and Shuman 2007; She-
mak 2011), the implications of such elite “voicing” on behalf of African
migrants reinscribes hierarchies of power and difference that some might
otherwise consider objectionable.

Nonetheless, one of the key argumentative threads running through-
out this book is that asylum is not reducible to the legal procedures
that comprise it. It is a multidimensional social, cultural, and political
process or, more precisely, a constellation of processes that links with
and reflects relationships ranging from the macrohistorical dimensions
of North-South inequities to the quotidian and intersubjective details
of human lives and relationships. Similarly, the craft of the expert en-
compasses much more than the specific components of participation
in casework—consulting with legal counsel and the claimant, devel-
oping the expert statement or affidavit, and delivering oral testimony.
It entails critical reflection on epistemology and hermeneutics and on
the politics of knowledge in legal contexts, as well as navigation of the
considerable tensions that emerge as a result of our decision to act.
Though we are sought as experts for our culturally specific knowledge,
our intellectual orientation and training as academics force us to engage
reflexively, generating insights into the nature of the asylum process
that may ultimately mitigate, if not completely alleviate, some of the
problems identified within.
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In approaching the role with the critical reflexivity and an inter-
rogative stance, experts may, in fact, actively resist the tendencies iden-
tified in humanitarian and asylum law that perpetuate violence to the
subjectivity and agency of those who happen to be asylum seekers. In
addition to contributing to the shaping of case law itself, our participation
can expand the meanings of asylum by generating greater solidarity and
intersubjective dialogue with the communities from which asylum seek-
ers come and the individual claimants themselves. Indeed, the asylum
process becomes one in which experts, legal specialists, and claimants
enter into a strategic conversation that draws together human rights con-
cepts, asylum legal norms, and the specific dynamics that shape the claim-
ant’s experience and his or her understanding (Good 2007; Lawrance
2015). As we assemble these elements into a common frame, trans-
formations within each may occur. As Hepner’s chapter argues, asylum
seekers may come to view their experiences—and therefore themselves
and their social and political environments—in new ways. This may, of
course, be painful and even traumatic, yet it can help even those exposed
to horrific abuses to discover new sources of strength and meaning, either
publicly or privately (Ortiz 20071).

Experts and legal counsel, together and individually, come to reflect on
the law and its requirements in a more nuanced manner as a result of en-
gaging with the claimant’s case and may take such insights forth to inform
practice. Though certainly not without tensions and contradictions, the
asylum process may therefore become productive and generative even
as it constrains and limits in other ways. Consequently, experts should
reframe their understanding of their craft—and asylum seckers them-
selves—as agentive and purposeful rather than hopelessly compromised
and manipulated by the structural, sovereign power of nation-states, mi-
gration policies, and the law. The craft of the expert is multidimensional.
It is not limited to what takes place within the confines of asylum case-
work and legal procedure itself, especially when experts draw on their
experiences with asylum to generate new critical insights and strategies
for practice.

Identities, Ideas, and Issues Emerging from African Asylum Seeking

In most years, asylum claims from the African continent are less numer-
ous than those from other areas of the world. In 2010, for example, the

largest number of asylum seckers worldwide came from Afghanistan,
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followed by China and Iraq (Gladstone 2012).Yet African refugees tend to
attract substantial, often sensationalized, and seemingly disproportionate
attention from the press in the United States, United Kingdom, and else-
where (Lawrance 2015; Stevens 2010). Possibly the most heavily pub-
licized asylum case in the United States was that of Fauziya Kasinga, the
young Togolese woman who received asylum in 1996 based on her fear of
undergoing genital cutting if she were repatriated.” African examples also
abound in more general stories about asylum. An article about fabricated
asylum claims (Dolnick 2011) recalled that Amadou Diallo, the African
immigrant shot forty-one times by the New York police in 1999, had
falsely testified that he came from Mauritania, where his parents had been
killed in the course of political conflict. And yet, there are no empirical
data to sustain the view that African asylum claims are more often bogus,
less deserving, or less legitimate than those of other regions. A New York
physician interviewed by the New York Times, whose clinic evaluates claims
of torture, described the majority of his patients as young, educated men
from Africa (Bowen 201 1); his examinations validated 87 percent of their
torture claims. Whatever the reasons for this unwarranted, popular focus
on Africa, asylum claims, both real and fraudulent, raise a range of ques-
tions about the application of core legal concepts to the diverse African
political, cultural, and linguistic landscape.

Contemporary asylum law, defined in the wake of World War II,
rests on the 1951 UN refugee convention and the 1967 UN protocol.
Only with the 1967 protocol was refugee status expanded to include
populations outside Europe and encompass events occurring after January
1, 1951. These documents have been domesticated with varying de-
grees of success across the globe (Barutciski 2002; Goodwin-Gill 1999;
Kagan 2006). Although not a signatory to the 1951 convention, the
US Congress, via a 1980 law, adopted an international definition of
a refugee as a person with a “well-founded fear of persecution on ac-
count of race, religion, nationality, membership in a particular social
group, or political opinion” (Immigration and Nationality Act 1980).
These guidelines may seem straightforward, but (adding to the chal-
lenges of verifying stories of events that occurred thousands of miles
away) some aspects of the law also leave room for ambiguity—such
as how to define a “well-founded fear of persecution” or “membership
in a particular social group” and what constitutes “political opinion.”
Furthermore, in many cases, as Jacques Derrida (2001, 12) observes,
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the “aporia” (Shemak 2011, 12) or borderline between “political” and
“economic” refugees is difficult to determine. As Jean-Frangois Lyotard
has explained, the burden resting on individual asylum seekers to prove
claims that often cannot be documented is a dommage (a “wrong” or
“tort”) that is “accompanied by the loss of means to prove the damage”
(Lyotard 1983, 9; 1988, ). Thus, the temptation to stretch, embel-
lish, or invent narratives that conform to asylum law is enormous. The
added burden of trauma that many refugees have suffered and the dif-
ficulties of communicating across both linguistic barriers and cultural
dissonance add to the complexity of the process (Einhorn and Berthold
2014; Smith, Lustig, and Gangsei 2015).

Most of the chapters in this volume address North American asy-
lum cases, but these claimants represent only a small proportion of
the refugee flow both from African countries and globally, flows that
fluctuate annually depending on the dynamics of conflict in particular
countries and regions and the politics around immigration in potential
host countries. In the United States, for example, the ceiling set for refu-
gees worldwide in 2010 (80,000) was 65 percent lower than in 1980 (Li
and Batalova 2011), although this number does not include people who
first arrive on valid visas and then apply for asylum. In any given year,
the overwhelming majority of displaced people resettle in neighboring
countries and do not seck asylum. In 2008, for instance, neighboring
developing countries hosted 8o percent of all refugees. In that same year,
with the 28 percent increase worldwide in the number of new asylum
seckers, the largest number of individual claims, an astonishing total of
207,000, were filed in South Africa, compared with only 49,600 in the
United States (Kriger 2011; UNHCR 2009). The rapid fluctuations are
apparent when 2012 data are examined. In 2012, only Somalia and Sudan
featured in the top five major source countries for refugees globally. Of
the top ten countries in which asylum applications were lodged in the
offices of the UN High Commissioner for Refugees (UNHCR), Kenya
was ranked first with 20,000 and Cameroon and Somalia were eighth and
ninth with 3,500 and 3,400 applications, respectively. Significantly, in
2012, Kenya and Ethiopia, following close behind, hosted the second- and
third-largest number of refugees in-country, as a comparative measure of
gross domestic product (UNHCR 2012). Some periods also saw sharp in-
creases in refugees from particular countries—between 2008 and 2010,

for example, the number of people arriving in the United States from the
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Democratic Republic of Congo (DRC) increased fourfold and those from
Eritrea tenfold (Li and Batalova 20171).

In constructing narratives about their cases and their identities,
both claimants and their attorneys rely on a combination of asylum
seekers’ own histories and on stories that already have proven accept-
able before adjudicators and tribunals. As Berger argues, for African
women since the 1996 Kasinga case that has often meant including an
account of fearing or having experienced female genital cutting (FGC)
and offering resistance to the procedure. But other successful asylum
narratives are particular to individual countries. In Mauritania, as Mc-
Dougall demonstrates, where persecution based on slavery provides
a basis for many asylum requests, portraying the slave/master divide
as one between blacks and whites has helped to make it more legible,
particularly in US courts. This metanarrative originally came not from
immigration attorneys but from the strategy of the African Liberation
Forces of Mauritania (FLAM), which sought support for exiled refu-
gees by portraying them as black slaves being driven from the country
by white masters. Such narratives, once established, tend to acquire a
life of their own and to set precedents that shape not only the testimony
of individual claimants but also the arguments and statements of the
attorneys and expert witnesses who assist them.

The issue of narratives and how they are crafted and understood ap-
plies to the stories of asylum seekers and also to the understanding of
these accounts in potential host countries. At times, a sympathetic re-
ception may have less to do with claimants’ objective circumstances than
with global political conflicts. When Soviet-era athletes sought to remain
in the free-market democratic West (half the Hungarian Olympic team
in 1956), they were portrayed sympathetically as legitimate defectors.
By contrast, as Terretta narrates, Cameroonian athletes who disappeared
during the 2012 Olympic Games in London were suspected of being eco-
nomic rather than political migrants, despite their government’s widely
known record of egregious human rights abuses. This issue is particularly
germane to parts of Africa, where decades of violence and political insta-
bility in some countries have made the division between political and eco-
nomic grounds for asylum difficult to disentangle. As currently framed,
international law discounts the claims of refugees seeking escape from
dysfunctional, corruption-ridden political systems where bending or get-

ting around the rules or producing false documents may be necessary
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for finding work, food, and shelter. When applied to asylum, however,
such survival strategies are labeled as fraud. Making a counterargument,
Terretta suggests that judging such claims as illegitimate should rest not
on whether individuals have falsified documents and stories but on the
extent to which a combination of economic and political factors, often
difficult to separate, has made survival at home virtually impossible.

Evaluating African cultural practices that underpin asylum cases is
equally challenging. In the wake of a vocal international feminist move-
ment critical of female genital cutting, fear of excision emerged as a
grounds for claiming asylum by the mid-1990s. As Berger’s and Musalo’s
chapters show, successful cases involving FGC also opened the way for
considering other forms of private, domestic violence and coercion as a
basis for claims. In turn, this stretched the previously accepted grounds
for defining persecution but nonetheless left open for over a decade the
question of whether those who had already been excised could claim
sanctuary on such grounds (Seelinger 2010; Wasem 2011). As Walker-
Said’s chapter demonstrates, Western human rights discourse also has
shaped judicial perspectives on the rights of sexual minorities. Regard-
less of their situation, the law recognizes persecution only on the grounds
of having a “lesbian” or “gay” sexual orientation, sometimes a “bisexual”
identity (Rehaag 2008, 2009), and occasionally a “transgender” identity
(Morgan 2006; Neilson 2004); as a result, claimants are required to frame
their experience in terms of American concepts of nonnormative sexual
behavior (Massaquoi 2013). Even more difficult to assess and categorize
are claims based on fears of witchcraft, although increasing numbers of
African asylum seckers allege either that they have been accused of prac-
ticing witchcraft or that they have been the victims of such practices, as
Luongo discusses in her essay. Unlike other asylum requests, such cases
confront the difficulty of providing tangible evidence admissible in court
to back up such fears, compounded by the problem of having judges who
are likely to dismiss the stories as signs of primitive magical thinking,

In all of these instances—excision practices, sexual orientation, and
witchcraft fears—the subtleties and complexities of local cultures have
to be reduced and homogenized in order to make them legible to adju-
dicators and Western legal systems. In cases of female genital cutting,
even though older women tend to perform the procedure and the ratio-
nales are complex and varied, lawyers have had greater success in por-

traying the practice more unambiguously as a product of rigid and static
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“traditional” African patriarchy. Similarly, the sexual human rights agenda
imposes problematic categories on other cultures; moreover, by failing to
understand or conceptualize the wide range of sexual behaviors that may
challenge local political, social, or religious practice, this agenda fails to
apply to many Africans in need of protection.

Both individual and group identities figure in critical ways in asy-
lum cases, yet the proof of identity is often problematic. In the Global
North, individual identity may be rooted in documents assumed to be
neutral and readily available.’ Accordingly, as Bohmer and Shuman argue
here, documents are privileged over personal accounts, and those who
produce or use fraudulent documents often find their character ques-
tioned. This approach disregards the potential need for fabricated iden-
tities in corrupt or dangerous societies. Furthermore and especially in
conflict situations, individuals may have multiple and changing identities
throughout their lives, rather than the fixed identities that asylum officers
assume. For Rwandans during and after the genocide, particularly those
of mixed heritage, self-identifying as either Hutu or Tutsi according to
the circumstances could mean the difference between death and survival.
Equally, in countries torn apart for decades by civil war, such as Somalia
or Sierra Leone, and remote rural areas throughout the African conti-
nent, presumed basic documents, including birth certificates, may not be
widely available. And for dissidents everywhere, false passports may be
necessary tools for escape.

Identity is at stake in asylum cases because the law requires docu-
mentation of personal narratives and also because of the need to prove
persecution based on one of five protected grounds, among them mem-
bership in a “particular social group.” For a person claiming maltreatment
in a witchcraft case, this means identifying either as someone accused of
belonging to the invented social group of “witches” or as being a “witch-
craft target.” In societies where witchcraft beliefs flourish, people often
see the ability to practice witchcraft as a fundamental aspect of identity,
but being a target of a witchcraft accusation is not necessarily stable and
fundamental in the same way; in addition, an individual’s apparent iden-
tity as a witch would not persist in a new social context. Issues of identity
are equally challenging in cases of genital cutting and sexual orientation.
In the former, the “social group” requirement usually centers on being
a member of a particular ethnic group that enforces excision on young
women, a requirement that tends to fix and reify local African categories
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that are, in fact, fluid and historically contingent. In the case of those perse-
cuted for their sexual behaviors and identities, applicants are forced to tai-
lor their stories and homogenize their personal identities in relation to fixed
Western notions such as gay and lesbian (Massaquoi 2013; Spijkerboer 2013).

The asylum process and the requirements of asylum law reflect diffi-
cult and contradictory tendencies. Crafting successful cases that conform
to the domestic legal requirements has enabled African claimants (and
often their families) a chance to find refuge from horrific political con-
flict and repression, saving them from torture, imprisonment, or possible
extrajudicial killing. At the same time, particularly in the small number
of highly publicized cases, many aspects of these laws inadvertently play
upon and reinforce negative stereotypes of Africa as a continent of patri-
archal tribes that continue to perpetuate primitive, sometimes barbaric
practices dictated by static and unchanging customs. While shaping and
perpetuating attitudes among the general public, these legal require-
ments present a particular dilemma for academic advocates and expert
witnesses, forcing them at times to compress their understandings of
dynamic, fluid social relationships into the appropriate legal categories.
Finally, the asylum process relies on a narrative of victims in need of res-
cue by well-intentioned, humane host countries. Though this is true of
asylum seckers from around the globe, the negative effects may be most
acute for those from the African continent, a part of the world that has
been less successful than others at escaping the negative images inherited

from centuries of enslavement and colonial occupation.

The Textual Form of Expert Testimony

In the new millennium, country conditions testimony and the African
asylum secker’s narrative are tailored to fit contemporary asylum proto-
cols, which increasingly conform more to immigration securitization and
managed migration policies than to terms of the 1951 UN convention
and 1967 UN protocol. Since the 1990s, asylum and refugee legislation in
the Global North has imposed a number of restrictive migration policies
upon asylum seekers, including: “visa regimes, carrier sanctions, airport
liaison officers as well as internal measures such as detention, disper-
sal regimes, [and] restrictions on access to welfare and housing” (Gibney
2004, 2). These securitization measures converge to filter out growing
numbers of would-be claimants before they reach host country soil. The
result has been to establish in the United States, the United Kingdom,
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the European Union, Australia, and elsewhere what Vicki Squire (2009,
36) terms “an exclusionary politics of asylum” underwritten by narra-
tives of control and regulatory practices that criminalize asylum seckers
as “threatening” or “culpable” subjects.*

The ability to manage migration through restrictive controls and
the securitization of borders has become a crucial articulation of state
sovereignty, and the state’s ability to exclude noncitizens has come to
define citizenship, belonging, and even national identity (Brown 2010,
67—68; Ifekwunigwe 2006, 85). Simultaneously, porous borders allow-
ing for the free circulation of goods, capital, and economically desirable
migrants have weakened state sovereignty, rendering it nearly irrele-
vant in spaces such as the multinational corporation or banking sector
(Brown 2010, 8—26). Discursively, legally, and practically, the restric-
tive regulations of migration that limit the number of refugees have
become legitimate state policy, a means of reinforcing state sovereignty
and defining who is to be included or excluded. Yet the scope for the
political contestation of managed migration policies and asylum proto-
cols is more and more limited.

The role of the expert witness has evolved concurrently with chang-
ing legal, political, and cultural attitudes toward asylum seeking and the
application of the principle of nonrefoulement. In the 1950s and 1960s,
in the wake of the refugee convention’s drafting and application, expert
testimony on the persecution or statelessness of groups or individuals
found voice in the pages of newspapers or in the forum of the UN Gen-
cral Assembly or its various committees.’ In the twenty-first century,
expert testimony describing country conditions and legitimizing refu-
gees” well-grounded (well-founded) fear of persecution takes the shape
of article-length affidavits tailor-made to specific individuals secking
asylum in host country courts. Confined as it is to the discrete legal
context afforded by individual asylum hearings, expert testimony today
has a much narrower reach than at the time of the convention’s creation.
However, the stricter immigration controls and standards of proof for
asylum seckers afford the legal team supporting them the greatest influ-
ence on the outcome of asylum cases in history.

Jennifer Holmes and Linda Keith have found that the largest single
factor influencing the outcome of asylum cases is whether the claimant
has legal counsel. If so, the probability of a grant increases by 33 percent
(Holmes and Keith 2010; see also Schoenholtz and Bernstein 2008). Sean
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Rehaag (2011, 73) discerned similar patterns in Canada and noted
that “competent counsel is a key factor driving successful outcomes
in refugee claims.” In contrast, the level of human rights abuse in the
claimant’s country of origin increases the probability of a grant only by
0.0y percent, and the level of democratization of the claimant’s country
decreases his or her chance of receiving a grant by only o.11 percent.
Other variables have comparatively minimal statistical effects (Holmes
and Keith 2010).

Arguably, in the current climate, expert testimony serves to insert
a wedge, however infinitesimal, under the quickly closing door of asy-
lum by substantiating the claims of asylum seckers. Yet despite its cru-
cial importance to the individuals who make use of it, expert testimony
largely fails to critically engage the exclusionary asylum protocols of host
countries, in part because it conforms to juridical norms established
through political, legal, and cultural trends in those host countries. The
prevalence of such testimony may also make courts less apt to recog-
nize claimants’ testimony without an expert’s corroboration, rendering
it more difficult for asylum seekers without professional representation
to establish credibility.®

It seems that expert testimony fails to reverse current norms that
have brought the granting of asylum to an all-time low across the Global
North. Even as numbers of asylum seckers increase and as an ever greater
cadre of experts provide supportive testimony, restrictive immigration
legislation and extraterritorial selection processes have sharply curbed
the asylum grant rate throughout the host countries of the Global North
since the late 1990s. For example, in the United States as of fiscal year
(FY) 2009, the real number of successful affirmative asylum claims de-
creased by 79 percent since FY1997 (falling from 116,877 in FY1996
to 24,550 in FY2009); defensive asylum claims dropped by 53 percent
(Holmes and Keith 2010, 433; Wasem 2011, summary).’

Given present-day asylum trends, Squire (2009, 34) argues that
expert testimony may seek to overcome the exclusionary logic of secu-
ritization but instead actually reinforces it by conforming to protocols
set by host country courts, politics, and cultural norms. The protocols
have established a conventional textual form for expert testimony com-
posed of three essential ingredients: a narrative fitted to the exigencies
of juridical proof; the substantiation of the claimant’s credibility; and the
humanitarian trope of the deserving refugee.
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Exigencies of Juridical Proof

Guided by the asylum secker’s legal team, expert testimony makes ju-
ridical proof its primary objective. The burden of proof for refugees and
asylum seekers has increased in recent years. For example, the REAL
ID Act passed in the United States in 2005 requires “asylum seekers to
demonstrate that their race, religion, nationality, membership in a so-
cial group, or political opinion represents ‘at least one central reason’ for
the persecution they suffered or fear” (Wasem 2011, 4). Furthermore,
it now falls on the asylum secker to provide corroborative evidence to
his or her claims, and expert testimony is one means of legitimizing
and reinforcing the claimant’s narrative (Conroy 2009; Galloni 2008).
Yet the requirement of juridical proof imposed on asylum seekers exists
in tension with the testimony provided by experts, particularly as the ap-
plication of legal procedures limits the form of evidence in asylum cases.
In the United Kingdom, courts routinely seck to “constrain the expert’s
influence, through such means as the ‘hearsay rule’ . . . and the ‘“ultimate
issue’ rule, which prevents witnesses from giving opinions on the main
issues at stake” (Good 2008, S48).

Within the constraints imposed by legal processes, expert testimony
seeks to render refugees recognizable according to social and political
norms configuring the present-day rule of law and thus to lead to the
courts’ recognition of claimants as worthy of asylum.® Although expert
testimony frames asylum seckers’ narratives as legal evidence, it also de-
contextualizes the claimant from his or her social and political subjectiv-
ity in order to fit him or her into the host country’s applicable rules of
law.’ Furthermore, it is unclear to what extent the evidence contained in
expert testimony sways judicial opinion, since political and legal factors
may wield an equal or greater influence on the final outcome of the case
(Ramji-Nogales, Schoenholtz, and Schrag 2007; Rottman, Fariss, and
Poe 2009).

Possible irrelevance is the least of the dangers associated with the
conventional form of expert testimony. More troublingly, in appearing
to assist with any attempt to legitimize a claimant’s narrative and present
this individual as a deserving refugee, the expert witness articulates his
or her own testimony in a discursive and legal space that is skewed against
asylum seckers, thus running the risk of accepting mistrust of the refugee
as the starting premise. It is essential then, when considering the form of
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expert testimony, to critically examine the expert witness’s role vis-a-vis

the refugee’s credibility.

Expert Testimony and Refugee Credibility

The role of the expert witness is emerging as a pivotal site of challenge
to legal, political, and social assumptions that asylum claims are at best
illegitimate or frivolous (meaning primarily economic in nature) or at
worst criminal or fraudulent. Because the form makes expert testimony
seem necessary to prove the veracity of a claimant’s testimony, the pro-
cess shines a spotlight of suspicion on the latter (Fassin 2012, 109—29).

Yet for Derrida (as quoted in Shemak 2011, 29), the confirmation of
the veracity of the claimant’s story can never be achieved through expert
testimony, which is, in effect, testimony about testimony: “There is no
testimony which does not structurally imply in itself the possibility of
fiction, simulacra, dissimulation, lie, and perjury. . . . If this possibility
that it seems to prohibit were effectively excluded, if testimony thereby
became proof, information, certainty, or archive, it would lose its func-
tion as testimony.” Drawing on Derrida, April Shemak (2011, 29) writes
that “testimony is . . . always linked to the possibility of perjury, even
as a witness swears to its truthfulness. . . . Testimony always holds
the potential to trespass, to breach trust and perjure.” Because of the
“improvability” of testimony, the asylum seeker is most often already per-
ceived as lying and therefore treacherous before the first word is uttered.

The refugee’s narrative, undergirded by expert testimony, provides
him or her access to legal, political membership in the host country. For
this reason, juridical and immigration authorities, as well as the society
at large, view misrepresentation or lying as almost equal to an act of
treason. The outcry surrounding allegations that Nafissatou Diallo (the
accuser of Dominique Strauss-Kahn, former head of the International
Monetary Fund) had lied on her asylum application is illustrative. Should
evidence of mendacity ever be discovered, it merely confirms widely held
assumptions about asylum grantees and often comes with vicious calls for
the “exposed liar’s” immediate deportation. '

Testimonies of the asylum secker and the supporting legal team (law-
yer, interpreter, and expert witnesses) are “scrutinized for credibility” in
immigration courts, making these narratives the “sites of surveillance and
policing of national boundaries” (Shemak 2011, 24). Yet in working so

hard to restore credibility on a claimant’s behalf, the expert witness runs

Introduction

This content downloaded from
103.90.149.6 on Sun, 01 Sep 2024 16:46:52 UTC
All use subject to https://about.jstor.org/terms

27



28

the risk of constructing testimony that confirms dominant perceptions of

asylum seekers as illegitimate, deceitful, and potentially treacherous.

Spinning the Yarn, Narrating the Refugee

In constructing a narrative that will make sense to a judge or asylum
officer, the asylum seeker fills the role traditionally occupied by a native
informant in historical or ethnographic research, spinning his or her tale
of persecution in its raw form. Guided by the legal team, the expert
witness translates the claimant’s narrative into “the idiom of the host na-
tion” (Shemak 2011, 17), framing it to fit a legal and humanitarian trope
of deserving refugee and thus rendering it (and therefore its narrator)
recognizable to asylum officers and judges."'

Expert testimony measures the plausibility of an asylum secker’s ex-
periences of persecution and the extent to which they justify the claimant’s
well-grounded fear of persecution (Fassin 2012). By framing the claim-
ant’s narrative in such a way as to “render individual suffering and psychic
interiority the ground of trauma” (Schaffer and Smith 2004, 10), expert
testimony forsakes a schema of historical and cultural intelligibility rooted
in the refugee’s place of origin for a schema of intelligibility derived from
amoral economy of humanitarianism prevalent throughout host countries
of the Global North (Butler 2009, 7; Fassin 2010, 269—93).

Fassin argues that isolating the individual’s experience of suffering
while emphasizing his or her traumatic experience is the surest way to
ensure that asylum will be granted, given the unreliability of testimony
and the ability of physical or psychological scars to attest nondiscursively
to a trauma narrative (in which case medical testimony should ideally
be included) (Fassin 2012). In transforming the claimant’s narrative into
something intelligible, knowable, and recognizable to officials presiding
over asylum in a given host country, expert testimony recontextualizes
the refugee and his or her experience. This volume begins the process of
examining in depth the repercussions of decontextualizing, isolating, and
reframing individual asylum seekers’ narratives of persecution, a process
in which the expert witness participates.

Given the increasing importance of expert testimony, the expert
witness is one of the only figures who, through their narratives, have the
capacity to contest asylum protocols (Good 2015). However, the con-
straints imposed on expert testimony’s textual form corral it into a legal
narrative that serves to reinforce, rather than challenge, circumvent, or
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overturn, the normative portrayal of asylum seckers in host countries. In
other words, the textual form of expert testimony, in order to be success-
ful on a case-by-case basis, must be seen to conform to—and therefore
all too often uphold—the legal and political status quo when it comes to
the regulation of asylum. Accordingly, it seems that by adhering to a nar-
rative form more or less dictated by the politics, laws, and sociocultural
leanings of host countries, specialists who serve as expert witnesses have
yet to find a way to live up to their full potential, beyond the discrete legal
setting of the particular cases for which they provide testimony.

Conclusion: Expertise and the Disciplines

As the first book to focus on African asylum practices and expert testi-
mony, this collection provides a unique entrée into the personal, lived
experience of asylum seeckers and refugees. Our hope is that it will gain
the attention of the large international refugee and asylum activist com-
munity because, by way of anecdotal narratives of real cases, it may en-
able others to connect their pending cases and concerns with previously
unreported experiences. We hope that these chapters will resonate with
the immigration professionals and practitioners, who currently have
little to draw upon in terms of real case studies with which to develop
and enhance relationships with potential experts.

The volume is multidisciplinary and includes perspectives from those
trained in history, anthropology, and political science as well as the inter-
disciplinary fields of legal studies and folklore/literature studies. By way
of conclusion, it may be worth pondering the role of disciplinarity in the
production of expertise. It would be an overstatement to suggest that
all contemporary academic social science and humanistic disciplines are
represented among the core group of individuals who offer their services
as experts. The conference from which these papers were selected was
the final installment of several years of preparative discussions among a
group of engaged Africanist scholars. We met at the annual meeting of
the US African Studies Association on at least three occasions informally
and also formally in roundtables and plenary sessions. As our group grew
and coalesced, we observed that certain disciplinary perspectives (most
notably, history) appeared overrepresented in the assembly of individuals
who regularly served as experts; seven of the authors in this volume were
trained as historians. After historians, the second-largest disciplinary con-
stituency comprises anthropologists.
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Implicitly, then, the composition of this volume raises questions gen-
erally about the overrepresentation of particular disciplines in expert
testimony, specifically about the receptiveness of judges and tribunals to
certain intellectual frameworks and arguments. In reviewing the struc-
ture and format of expert testimony in support of gender-based violence
claims from West Africa, Lawrance (forthcoming b) observes that the
basis for the legal claim of persecution must often be contextualized with
a history of specific forms of persecution in the respective country. In this
way, expert reports inherently compare specific claims with objective
evidence about legal remedy, real and purported, and in so doing, they
provide a hypothesis for estimating the likelihood of future jeopardy. Ex-
pert reports appear backward-looking because they historicize particular
claims of jeopardy. But expert reports evaluating claims of gender-based
violence are also forward-looking insofar as the asylum seckers, whose
claims they evaluate, postulate the reemergence of particular dangers by
framing claims as conditional and overlapping, incorporating hypotheti-
cal risks encumbered by forcible return.

We do not offer this collection expressly as a manual comprising spe-
cific personal narratives of best and worst practices in asylum and refugee
status determination, a job admirably accomplished by Anthony Good
and Tobias Kelly (2013). But if it operates as a guide for those who seek
to assist the most vulnerable in our society, it will be a fitting tribute to
the real individuals whose identities are masked by the complexity of
their circumstances. It is our hope that this volume will stimulate further
debate among scholars, practitioners, and activists about the predilection
of jurists for particular narrative and disciplinary agendas, together with
the impact this may have in fairly and equitably assessing the claims of
refugees and asylum seckers.

Notes

1. UNHCR, “Durable Solutions” (retrieved September 16, 2014), http://www
.unhcr.org/pages/ 49¢3646cf8.html.

2. The correct spelling of her last name is Kassindja, which the Immigration and
Naturalization Service (INS) misspelled as Kasinga. This error was reflected in all
official documents and thus in most of the legal writing about the case.

3. Recent controversies over voter ID laws in the United States show the
difficulty of making this claim even in twenty-first-century America.

4. Squire (2009) deals primarily with the United Kingdom. For France, see
Fassin, Morice, and Quiminal (1997).
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5. The most dynamic expert witness for the African context was certainly Michael
Scott, who spent three decades tirelessly testifying in many forums (including the UN
General Assembly and Fourth Committee) about the injustices that South African apartheid
rule inflicted upon the indigenous populations of South-West Africa (Anderson 2008; Clark
1981). Roger Baldwin, chairman of the International League of the Rights of Man and
founder of the American Civil Liberties Union, acted as expert witness and advocate in the
case of French Cameroon’s violent decolonization from French rule (Terretta 2012).

6. This point was stressed by Mary Meg McCarthy, director of the National
Immigrant Justice Center, in Chicago, Illinois, during the Conable Conference Plenary
Session, April 14, 2012, at the Rochester Institute of Technology.

7. Statistical manipulation enables state officialdom to claim—as did Juan Osuna,
director of the Executive Office for Immigration Review, Department of Justice,
during the Conable Conference Plenary Session in 201 2—that the US asylum grant
rate had climbed to an all-time high. In percentage terms, this is the case: the asylum
grant rate (both affirmative and defensive claims) was 12.44 percent in FY1996 when
asylum claims peaked, and it steadily climbed to 36.02 percent by FY2008.Yet the
skillfully wielded extraterritorial measures preventing would-be asylum seckers from
reaching US borders have led to a decrease in real terms.

8. On recognizability as preparing a subject for recognition fitting current social
and political conventions, see Butler (2009, 3—5).

9. On decontextualization, see Fassin (2012, 109—29); on the rules of law taking
precedence over evidence, see Latour (2010, 208—16).

10. This is true even among those who consider themselves sympathetic to
asylum processes. See, for example, the commentary of a self-declared human rights
activist (Murray 2011): “In order to maintain public support for the asylum system,
it is essential that it has integrity. If Diallo is not now deported, nobody can believe in
that integrity.”

11. Schaffer and Smith (2004, 22) put it another way when they write that
Holocaust stories are the basis for the psychoanalytic model that privileges “stories
suffused with traumatic remembering and suffering and silences other kinds of stories
that may not unfold through the Western trope of trauma.” Here, we are guided by
Judith Butler’s (2009) discussion of Hegelian recognizability.
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